
ATTACHMENT D

BCDC Staff Response to Bay Planning Coalition Comments*
August 6, 2004

                                                                                                                                                                                  
*The Bay Planning Coalition statements are shown in italics; the BCDC staff response, clarification and
analysis is shown in plain text.

July 7, 2004 letter from Ellen Joslin Johnck, Bay Planning Coalition

Pages 2-3. The Coalition implies that it earlier raised the same concerns expressed in its July 7, 2004
letter to BCDC’s staff on a number occasions, but has received no response.

Several of the meetings referenced by the Coalition were with the LTMS partnership, of
which BCDC is but one partner. The staff is honored that the Coalition believes BCDC’s staff
is empowered to speak for the entire partnership, but the staff has no such authority. In any
event, the LTMS Management Committee has responded to the Coalition (see Attachment
E). In other cases, the staff has responded to the Coalition in writing (see Attachment E), or
the meetings were part of an ongoing dialogue dealing with a particular issue, such as Sub-
tidal Areas Policy #2, which, as Hanson’s attorney testified at the July 15th BCDC public
hearing, the Coalition wants the Commission, not the staff, to interpret.

Pages 3-6. The Coalition has described six examples of problems encountered by unnamed refineries.
The staff requested information from both the Coalition and the Western States Petroleum
Association regarding the names of the oil companies or applicants to enable the staff to
research this matter. The requested information has not been provided. Therefore, the staff
has had to rely on place names, dates and assumptions in analyzing these examples.

Pages 3-4. Example A.
Sept. 2001 - Refinery submits application for a non-material amendment to maintenance permit to install
security fence around the Point Orient wharf at the order of the U.S. Coast Guard as a post-9/11 security
measure.

September 26, 2001. BCDC’s staff received a permit amendment request from Chevron.
Oct. 2001- April 2002 – Refinery makes repeated requests to Staff to review, finalize and issue
amendment approval.

October 26, 2001. BCDC’s staff sent a 30-day letter in response to the amendment request
asking for more information about the project. Items needed by staff included a processing
fee, clearer plans and project information, property ownership information and the certifi-
cation of posting the notice of application.
November 21, 2001. Chevron submitted much of the requested information, but additional
information was still needed on the project plans.
March 7, 2002. Chevron submitted a final set of plans on the Point Orient Wharf and sub-
mitted a second non-material amendment request for security fencing at the Richmond
Long Wharf. The staff decided to process both amendment requests as one to reduce proc-
essing time, application fees and paperwork.

May 2002 – US Coast Guard contacts BCDC demanding they issue approval or is in federal violation.
No record exists of any contact between the Coast Guard and BCDC’s staff. If such contact
was made, it must have been by telephone, although no record of such phone conversation
exists in the BCDC file.
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May 29, 2002. Chevron provided additional information about the Long Wharf fence.
June 10, 2002. BCDC’s staff issued BCDC Permit Amendment No. 7 authorizing both fence
projects.

Staff directed the refinery, as a mitigation measure, to plastic coat the chain link fence to, “prevent birds
from injuring their feathers when they fly through it.” Staff required the fence to parallel the beach out-
side of the water even though they were informed of the directive given by the U.S. Coast Guard to extend
the fence into the water.

It is unclear from the comment whether it refers to the Point Orient Wharf fence or the Long
Wharf fence. However, based on a thorough review of the permit files, it appears this com-
ment is inaccurate.
With regard to the Point Orient Wharf fence, the fencing material proposed by Chevron in
the drawings accompanying the amendment request was approved in the permit. The staff
did not request in its 30-day letter that the chain link fence be changed and the permit itself
required the fence to be built as Chevron had submitted.
With regard to the Long Wharf fence, again, the chain link fence approved in the permit
amendment was of the same type shown in Chevron’s first submittal (black vinyl coated).
No record exists of any staff comment recommending vinyl coating to protect birds.
Moreover, there would be no reason to make such a comment because the first submittal of
the amendment request already specified that vinyl coating was to be used. Also, while the
staff often requests the use of vinyl coating on chain link fence, which tends to diminish the
visibility of the fence material when there might be impacts to public views of the Bay, the
staff does not request such coating to protect birds flying through it and has never even
heard of this as a bird impact issue.
No record exists of the staff requesting that either fence be built parallel to the shoreline. The
permit authorizes the fence to be located as proposed by Chevron because the staff recog-
nizes that security fences need to extend out into the bay to deter trespassers from circling
around them at low tide.
It appears that most of the perceived processing delays were the result of Chevron not fully
responding in a timely manner to the staff’s request for information. Whatever the cause, it
took too long for this amendment to be issued. In hindsight, the staff could have secured
better plans by issuing the amendment and requiring plan review of final construction
drawings. The decision to process both fence amendment requests together probably led to
some delay in approving the fence project submitted first. However, it should be noted that
it took the staff only 11 days to issue the permit amendment after the final piece of informa-
tion was provided. It should also be noted that on September 23, 2002, Chevron submitted
drawings showing that the fence was built slightly differently than how it was authorized
even though the permit required changes in the design to be reviewed by staff prior to con-
struction. The staff believed the changes were not significant and ignored this alleged viola-
tion.

Page 4. Example B.
A “security fence for Long Wharf” is cited as an example of delays in the implementation of a proposed
project by the BCDC application process.

The timeline provided by BPC and WSPA does not appear to match any project in BCDC’s
files. However, an amendment request for fencing at Chevron’s Long Wharf was received a
year earlier and handled as part of the permit discussed in Example A, above. Therefore, the
information below is based on an assumption that the staff is addressing the correct project.
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As noted, neither BPC or WSPA provided the staff with the applicant’s name or a permit
number for reference.

Jan. 2003 – Refinery applies for permit to install 30-foot chain link fence around wharf as directed by the
U. S. Coast Guard as part of post-9/11 security.

If the staff has the correct project, the submittal was received on March 7, 2002.
Feb. 2003 – BCDC staff request the refinery calculate the amount of shadow the fence will create on the
water, as this was deemed “fill.”

While the staff can find no record of this request, such a request would be consistent with
the staff trying to determine how much square footage of structure would be placed in or
over the Bay. BCDC’s records indicate that Chevron provided a fax on May 29, 2002, with
this information and also requested at that time that the permit amendment be issued by
June 10, 2002.

April 2003 – U. S. Coast Guard audits refinery, intends to issue federal violation to the refinery for not
having the fence installed. U. S. Coast guard learns of BCDC delay and directs BCDC to issue the permit
or be in federal violation.

No record exists of any contact between the Coast Guard and BCDC on this amendment
request, although a phone call from the Coast Guard could have occurred.

April 2003 – BCDC issues permit.
The staff issued the amendment authorizing a fence around the Long Wharf on June 10,
2002, the date requested by Chevron in its May 29th fax.
The staff acted on this authorization 95 days from the date of first submittal and within 12
days of the final piece of information submitted by Chevron. Thus, there does not seem to
be an inordinate delay caused by the staff processing this amendment request. As a side
note, on April 10, 2003 Chevron submitted another amendment request to authorize another
security fence at the refinery, near the Point San Pablo Yacht Harbor. The staff issued this
amendment on June 27, 2003, approximately 78 days from the first submittal and well
within the 90-day period. It is not clear why BPC and WSPA neglected to mention this sub-
sequent timely action.

Pages 4-5. Example C.
This example appears to involves the Chevron refinery and is focused on problems with the alternatives
analysis for the project. BPC and WSPA alleges that BCDC was the sole DMMO agency objecting to the
alternatives analysis, even after the other agencies had approved the analysis.

The staff agrees that alternative analyses requirements at that time were problematic, but
this issue has subsequently been addressed by the LTMS agencies as explained in the staff’s
report on issues raised by the Bay Planning Coalition. Unfortunately, Chevron seems to
have confused approval of Chevron’s alternative analysis with the approvals of the DMMO
agencies—including the Commission—regarding the chemical and biological suitability of
the dredged material for in-Bay disposal. The Commission’s staff approved Chevron’s
dredging episode within a week of Regional Board approval. The Corps approved the epi-
sode ten days after the Commission. The LTMS agencies are currently working with
Chevron to finalize a three-year integrated alternative analysis.
May 20, 2002. The DMMO received Chevron’s “Tier One” evaluation for testing of material
for a maintenance dredging episode.
June 4, 2002. The DMMO reviewed and approved Chevron’s Tier One Evaluation.
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June 20, 2002. Chevron submitted a Dredge Operation Plan to the DMMO agencies, which
serves for BCDC as a notice of intent to proceed.
July 8, 2002. Chevron submitted an alternatives analysis, with a letter requesting an expe-
dited review because the company wanted to start dredging by July 15, 2002. The letter also
stated that the company understood it needed final approval from each of the agencies.
August 17, 2002. Chevron completed its 2002 maintenance dredging episode

March 2003 – Refinery submits completed application that includes Sampling and Analysis Plan, and
Alternatives Analysis (AA#1).

March 12, 2003. BCDC received Chevron’s sampling and analysis plan.
March 19, 2003. The DMMO approved sampling and analysis plan, but not the alternatives
analysis.
March 21, 2003. The DMMO sent a letter to Chevron stating, “Please note that the agencies
require applicants to perform an alternatives analysis prior to the agencies making a final
determination on the disposal location for each dredging episode. The agencies have
received your alternatives analysis. However, it requires some additional clarification and,
therefore, it does not yet have the approval of the agencies. There is some risk in performing
testing for a given disposal location prior to having approval for the alternatives analysis
since the testing accomplished may not be appropriate for the final disposal location deter-
mined by the alternatives analysis.”

Apr. 2003 – BCDC Staff reject AA#1. Refinery submits AA #2, however Staff delay review for two
weeks.

March-April 2003. BCDC staff and EPA staff had several discussions with Chevron staff on
Chevron’s alternatives analysis and disposal options.

May 2003 – BCDC Staff comment on AA #2, requesting further elaboration of analysis. Staff state that,
“If the only reason a disposal site is not practicable is that it is too expensive, you will need to demon-
strate that the cost is more than the facility can afford.”

May 13, 2003. BCDC’s staff provided written comments on Chevron’s alternatives analysis
in an effort to assist the applicant. The comments included the above statement that was
offered in an effort to explain to Chevron that feasible alternatives seemed to be available to
the company at somewhat higher costs. For example, the San Francisco Deep Ocean Dis-
posal site, Winter Island beneficial reuse site and potentially Montezuma were available and
had capacity for the material dredged by Chevron.
May 14, 2003. BCDC received sampling and analysis results.
May 21, 2003. The DMMO reviewed Chevron’s results and found some of the sediment
suitable for aquatic disposal; however, the test results for Berth 4 revealed an issue with
Tributyl Tin (a bioaccumulative chemical). The DMMO required further testing of the sam-
ples from this berth.

June 2003 – Other LTMS Agencies (U.S. Army Corps of Engineers, Environmental Protection Agency,
S. F. Bay Regional Water Quality Control Board) of the Dredged Material Management Office (DMMO)
approval disposal of material at Alcatraz contingent on retesting a portion of dredge materials. BCDC
rejects AA #2, requiring submittal of AA #3.

June 19, 2003. The DMMO sent a letter to Chevron discussing the physical and chemical
suitability of the material for aquatic disposal at Alcatraz. It appears that Chevron misun-
derstood this suitability determination to be an approval of the alternatives analysis by the
DMMO agencies. That was not the case as indicated in the letter which states, “The U.S.
Environmental Protection Agency, the San Francisco Bay Conservation and Development



5

Commission, the San Francisco Bay Regional Water Quality Control Board, and the Corps of
Engineers have completed their review of the sediment test results.”
June 23, 2003. The DMMO agencies received the results of additional testing at Berth 4.
Approval of the alternative analysis was not a part of this DMMO decision.

July 2003 – Other LTMS agencies approve AA #3.
July 9, 2003. The DMMO reviewed the additional test results regarding tributyl tin from
Berth 4 and determined the material was suitable for aquatic disposal.
July 29, 2003. The DMMO sent a letter determining that after further testing, sediment in
Berth 4 was suitable for aquatic disposal at Alcatraz.

July 2003-Aug. 2003 – BCDC staff rejects several iterations of resubmitted AA’s. Refinery requests
BCDC Staff provide specific guidance in order to obtain AA approval; Staff provides only vague direc-
tion.

August 14, 2003. BCDC’s staff sent an e-mail to Chevron regarding the alternatives analysis
and the need to send it to the other agencies. In addition, the staff clarified that the chemical
and physical suitability determination made by the DMMO is not an approval of the alter-
natives analysis.
August 15, 2003. Though not required, Chevron submitted a dredge operation plan to
BCDC.
August 25, 2003. The DMMO agencies received another draft of the alternatives analysis.
The assertion that several iterations were provided between June and August is incorrect. In
addition, BCDC staff provided additional guidance on the alternatives analysis in an e-mail
with specific suggestions for improving the analysis.
September 16, 2003. BCDC receives a revised alternatives analysis.
September 30, 2003. A Water Quality Certification was received by BCDC.

Oct. 2003 – BCDC Staff send letter indicating they have remaining concerns, but approve the AA.
October 3, 2003. BCDC sent an episode approval letter, stating that alternatives analysis has
been accepted despite the poor rationale contained in the document.
October 14, 2003. The dredge operation plan was approved by the Corps of Engineers.

Nov. 2003 – Refinery initiates dredging.
November 6, 2003. Chevron began dredging.
November 24, 2003. Chevron completed dredging.
December 29, 2003. BCDC received a dredge report from Chevron, which includes a discus-
sion of possible over dredging by the contractor. Chevron asserted that its contract only
provides for the volume and depth contained in the BCDC permit. There is no discussion of
stoppage before the dredging project was complete.
March 18, 2004. The LTMS agencies met with Chevron to discuss the development of a
three-year, integrated alternatives analysis which would eliminate the need for preparing an
alternatives analyses for individual dredging episodes. The agencies agreed in concept with
the proposed approach and requested that Chevron draft the language for review and pos-
sible approval.
May 3, 2004. BCDC received an application for renewal of Chevron’s five-year maintenance
dredging permit, which was scheduled to expire on December 1, 2004.
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May 14, 2004. BCDC’s staff responded with a 30-day letter, 11 days after receiving the
request. The letter requested four pieces of information that were needed to fulfill BCDC’s
permit filing requirements.
July 12, 2004. BCDC received a response to its 30-day letter. One item was still outstanding
so the staff called Chevron to discuss it.
July 13, 2004. The DMMO agencies received a request for a Tier One evaluation of
Chevron’s dredging project. This submission included the alternatives analysis discussed
and requested by the LTMS agencies at the meeting with Chevron on March 18, 2004. In this
request, Chevron stated for the first time that it has been light loading its product ships
because their barge berth was not dredged to design depth. In addition, Chevron stated that
it would like to start dredging in August/September of this year, and that it realizes this is
an “aggressive schedule.”

Page 5. Example D.
The staff believes that this example involved the Conoco/Philips refinery and also focused on the
alternatives analysis discussed above. Again BCDC is singled out as the lone agency that objected to the
refinery’s dredging plans.

The staff suspects that when BCDC staff members were cast in the role at DMMO meetings
of explaining to applicants what was required for individual alternatives analysis, the appli-
cants erroneously concluded that the views expressed were those of BCDC alone, rather
than the DMMO partnership. In this case, however, the U.S. EPA took a leading role in
addressing the potential for using the clean sand from Conoco/Philips for beach nourish-
ment at the ocean disposal site near Ocean Beach. However, the agencies subsequently
determined that there was not sufficient time to process a needed Coastal Commission per-
mit. BCDC’s staff then approved the alternatives analysis and dredging episode, predicated
on receipt of Regional Board Water Quality Certification, which was provided a week later.
The Corps approval was provided one month later. The LTMS agencies have subsequently
worked cooperatively with Conoco/Philips on a pilot project for sand-mining of its berthing
area and have approved a three-year, integrated alternatives analysis.
October 11. 2002. BCDC’s staff received Conoco/Phillips’ request for a Tier One testing
evaluation.
October 23, 2002. The DMMO reviewed and approved Conoco/Phillips Tier One Evaluation
and advised the company that the alternatives analysis needed to be expanded and that
contracting with sand miners to beneficially reuse the sand may be an option for this project
that could benefit the refinery, the sand mining industry and the environment.
October 31, 2002. The DMMO sent a letter approving the Tier One testing, which included
the following statement: “Please note that the [LTMS] agencies require applicants to per-
form an alternatives analysis prior to the agencies making a final determination on the dis-
posal location for each dredging episode. Although your alternatives analysis is included in
the above report, the agencies require a more detailed analysis. In addition, you should con-
sider alternatives such as Montezuma, Winter Island, Port Sonoma, Hamilton, and Mare
Island.”

Jan. 2003 – Refinery submits application with Alternatives Analysis (AA #1) for disposal at SF-9 citing
impracticability of all other alternative disposal sites.
Feb. 2003 – AA #1 is rejected by BCDC because it did not incorporate detailed discussion on impractica-
bility of the Deep Ocean disposal site. Refinery amends AA #1 and resubmits as AA #2.
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February 19, 2003. The DMMO agencies reviewed Conoco/Phillips’ alternatives analysis
and provided verbal comments to the company’s consultant who suggested that this mate-
rial is too valuable to just “throw away.” EPA’s staff stated that EPA would take the “lead”
on this alternatives analysis.
February-March 2003. The DMMO agencies, led by EPA, continued discussions with
Conoco/Phillips’ staff regarding the possibility of beneficially reusing sand from the project
at the San Francisco Bar site for Ocean Beach replenishment. This discussion was an amica-
ble consideration of alternatives. The agencies determined that a separate permit from the
Coastal Commission would be necessary and, since it had not yet been applied for, approval
probably could not be secured in time for that year’s dredging episode.
February 27, 2003. BCDC’s staff provided more detailed information on what to include in
an alternatives analysis.

Mar. 2003 - AA #2 rejected by BCDC because it did not review in detail the impracticability of other
disposal sites. The other disposal sites were cited as impracticable in general terms in AA #1. Refinery
amends AA #2, and submits AA #3. E-mail correspondence between refinery and BCDC Staff shows
continuation of additional information and detail requests, and leads to submitting AA #4.

BCDC has no record of either receiving nor rejecting an alternatives analysis in March 2003.
April 15, 2003. The DMMO agencies received a revised alternatives analysis from
Conoco/Phillips.

Apr. 16, 2003 – BCDC Staff approve AA #4 at the DMMO meeting. Refinery must receive written
approval in order to dredge.

April 24, 2003. On behalf of the DMMO agencies, BCDC staff wrote a letter approving the
alternatives analysis submitted nine days earlier.
May 1, 2003. BCDC’s staff gave verbal approval for the dredging episode pending receipt of
Water Quality Certification, and also transmitted the approval by an e-mail.
May 7, 2003. The Regional Water Quality Control Board provided Water Quality Certificate,
which was received by BCDC on May 19, 2003.

May 7, 2003 – Refinery receives approval letter in mail from BCDC, dated April 25th.
June 6, 2003. The Corps approved a dredge operation plan that the Corps had received on
May 21, 2003.

June 2003 – Refinery conducts routine maintenance dredging at its wharf.
June 26, 2003. Conoco/Phillips completed its dredging episode.
December 30, 2003. BCDC’s staff received Conoco/Phillips request for Tier One evaluation.
December 31, 2003. BCDC’s staff received Conoco/Phillips application for renewal of the
company’s five-year permit.
January 14, 2004. Conoco/Phillips provided more application materials to BCDC staff
January 21, 2004. BCDC’s staff sent a 30-day letter with information requests, 21 days after
receipt of the application.
February 11, 2004. Conoco/Phillips provided additional information.
February 2004. The LTMS agencies met with Conoco/Phillips staff and developed an inte-
grated alternatives analysis approach for the refinery.
March 4, 2004. BCDC’s staff received Water Quality Certification.
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March 5, 2004. BCDC received the three-year integrated alternatives analysis and verbally
approved it.
March 2004. There were a number of e-mail and verbal communications between BCDC
staff and Conoco/Phillips staff regarding the project area. There was no western boundary
on the dredge area identified in the project plans. BCDC’s staff worked with
Conoco/Phillips to identify the westerly edge of their dredge area and researched the issue
for Conoco/Phillips by reviewing dredge reports through 1978 to identify areas that had
been historically dredged so that these areas could be included in project plan. The staff
came to an agreement, the project area was defined, and the application was filed on April
16, 2004. BCDC issued Conoco/Phillips a permit.
April-July 2004. The LTMS agencies have been working with Conoco/Phillips to develop a
pilot sand mining episode within Conoco/Phillips’ berths and expected the project to be
permitted soon.

Page 5. Example E.
This example involves the Valero refinery in Benicia.

When considering this example, several factors should be kept in mind. First, there are three
endangered species that either migrate through the area or live near the Valero refinery.
Second, the Valero refinery is located in an area of the Carquinez Strait that has high sedi-
mentation rates of fine mud, silts and clays. In addition, in order for fully loaded tankers to
get across the Pinole Shoals at the mouth of the Carquinez Strait the tankers must be able to
time their crossings of the Shoals at high tides or they may be delayed as much as a week.
Third, a few years ago when Caltrans initiated the Benicia/Martinez Bridge project, the
reconfiguration of the bridge and supporting structures apparently caused a shift in the
hydrology of the area, causing even greater sedimentation of Valero’s berth. This caught
Valero by surprise and, in order to keep the berth deep enough for incoming tankers, more
frequent dredging is required. Alternatively, “knockdown events” are used, in which the
uneven shoaling on the bottom of the berth is, in essence, graded.
Lastly, Valero’s design depth of its berth is forty feet, plus two feet of over-dredge allow-
ance. The fully loaded tankers calling at Valero require a depth of thirty-eight feet to safely
navigate. As a result, just two feet of sedimentation in the berth poses a hazard for the tank-
ers. Valero frequently experiences “moguls” or isolated mounds of sediment within their
berth, which reduce the depth of the berth to thirty-eight feet and create navigational haz-
ards. If adequate depth is not available, a tanker may have to be “light-loaded” or “two
ported.” which decrease how deep the tanker sits in the water. These practices can cost the
company $80,000 to $100,000 per day.
The staff believes it is in the best interest of Valero to deepen its berth, and the company has
permits from BCDC and the Corps to do so. However, rather than spend the approximately
$400,000 estimated to beneficially reuse the dredged material as called for by the LTMS poli-
cies, Valero has chosen to continue to deal with its needs by frequent dredging and knock-
down episodes while it pursues approval of in-Bay disposal for the deepening project. Since
the beginning of 2002, Valero has either dredged or completed a knockdown operation
thirteen times. This is the most frequent dredging by any of the Bay Area refineries. For
comparison, the second most frequent dredging in any area is twice each year, which is very
unusual. Complicating this situation is the need to complete the dredging in between ship
calls at the berth.
BCDC’s staff has provided written approvals or amendments to Valero’s permit within sev-
eral days in most cases. The only exception was the example cited by BPC and WSPA
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regarding the processing of Valero’s five-year permit, which took 12 months from the appli-
cation submittal date to permit issuance. Much of the delay resulted from Valero’s repre-
sentative taking four months to respond to BCDC’s 30-day day letter for four months, and
then taking another three months to provide the requested information. To allow dredging
operations to continue at Valero, BCDC’s staff provided two interim permit amendments
while processing the five-year permit application. Overall, seven of the twelve months cited
by WSPA and the Coalition as an unreasonable delay were spent waiting for information
from Valero.

Aug. 2002 – Refinery submits dredging episode application.
September 3, 2002. BCDC received a request for a renewal of Valero’s five-year permit to
authorize both maintenance dredging and deepening the berth and tug moorage area
behind the berth. The tug moorage area is classified as habitat for the endangered delta
smelt by the U.S. Fish and Wildlife Service.
September 3, 2002. Valero notified the DMMO agencies via e-mail that another knockdown
is required.
September 11, 2002. The DMMO reviewed the application and the BCDC staff agreed to take
CEQA lead for deepening a portion of the project because the Regional Water Quality Con-
trol Board staff was occupied with other high priority work at the time. The DMMO agen-
cies recommended that Valero develop an initial study as part of its CEQA evaluation for
the deepening of the berth and tug moorage area. The alternatives analysis was included in
the application, but was consider insufficient by the DMMO agencies, especially considering
that Valero wanted to dispose of the deepening material in-Bay rather than upland. Valero
provided a permit fee to BCDC.
September 30, 2002. BCDC’s staff provided written approval of knockdown. Because
Valero’s primary representative was out of the office for two weeks at this time, BCDC’s
staff was working with a new Valero representative to get an adequate submittal, which
was received 27 days later.
October 3, 2002. BCDC’s staff sent a letter informing Valero of permit application filing
needs.
December 2002–January 2003. BCDC’s staff called Valero representative because no docu-
ments had been provided in response to the BCDC 30-day letter. Voicemails were left on
three separate occasions. Valero’s representative did not return the phone calls.

Jan. 2003 – Other LTMS agencies give dredging episode approval; BCDC does not.
January 23, 2003. Valero surveyed its berth.
January 30, 2003. The LTMS agencies had a “Listening Session” for the project proponents to
discuss LTMS issues. One topic discussed was the alternatives analysis. However, episode
approvals were not granted.
February 12, 2003. Valero’s representative sent e-mail to DMMO agencies indicating that
Valero had submitted a supplement to its application, which BCDC and other DMMO agen-
cies had not received. The e-mail stated that the supplement would be provided shortly. The
e-mail also informed the DMMO that there was a safety issue at the dock that Valero
wanted to resolve by dredging the berth during the March 1–3, 2003 period. Valero asked
for assistance in finding a way to allow the dredging of the berth even though its permit has
expired. In response, the DMMO agencies recommended that Valero apply for amendments
to its expired permit to encompass the additional volume and extend the time period of the
permit.
February 14, 2003. BCDC received supplemental application information.
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February 20, 2003. BCDC received a request for Amendment No. Nine from Valero.
February 21, 2003. Valero surveyed its berth.
February 24, 2003. BCDC received a faxed copy of the Water Quality Certification from the
Regional Board.
February 27, 2003. BCDC’s staff was advised by NOAA Fisheries that NOAA would allow
the episode to occur during a period normally closed to dredging to protect endangered
Chinook salmon and steelhead. BCDC staff provided Amendment No. Nine to Valero,
which signed the permit the same day, six days after submitting a request to BCDC for the
amendment.
February 28, 2003. U.S. Army Corps approved Valero’s dredge operation plan.

Mar. 2003 – Refinery meets with BCDC Staff to seek resolution and obtain episode approval with no
success.

The above statement is incorrect. Although available to meet with Valero staff in March
2003, BCDC staff did not meet with Valero. However, the many emails reflect constant
cooperative communication between BCDC staff and Valero staff during this time.
March 1, 2003. Valero began the maintenance dredging episode.
March 3, 2003. BCDC reminds Valero representative that the company needs to provide the
initial study to meet CEQA requirements for proposed deepening.
March 4, 2003.Valero completed the dredging episode after removing nearly 21,000 cubic
yards of material.
March 5, 2003. Valero representatives discussed slumping of dredged material during
dredging episode with DMMO representatives. This material was not approved for aquatic
disposal.
March 11, 2003. Valero’s representative acknowledged in an e-mail that the company
needed to provide the initial study for the CEQA analysis for the permit application.
March 30, 2003. The DMMO reviewed Valero’s 2004 testing program and approved sup-
plemental information and the sampling and analysis submitted in November.
April 10, 2003. BCDC’s staff and Valero representative research proper CEQA Initial Study
form together over the phone, while using the Internet. The correct form is not readily avail-
able so BCDC staff continues to search without Valero staff. At 12:20 pm BCDC staff emails
the correct form to Valero representative.
May 6, 2003. Valero’s staff sent the completed CEQA document, but on a State of New York
form which did not meet California requirements.
May 12, 2003. BCDC’s staff notified Valero staff that it had used the wrong form. Valero
agreed to correct the error. The same e-mail provided guidance on alternatives analysis and
the LTMS policy of taking dredged material upland or out of Bay.
May 13, 2003. BCDC and the DMMO agencies received a CEQA document for review from
Valero. BCDC and Regional Board staff worked with Valero to find feasible alternatives for
Valero’s deepening material.
May 2003. BCDC’s staff continued its discussions with Valero regarding the alternatives
analysis. This information was needed to complete the environmental assessment of
Valero’s deepening project. Without a disposal location, it was extremely difficult to fulfill
the CEQA analysis requirements and make suitable legal findings. This was explained to
Valero’s staff who could not identify a disposal site for the new dredged material. Informal
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consultation also occurred during this period with both NOAA Fisheries and the U.S. Fish
and Wildlife Service.
June 3, 2003. BCDC received a request to initiate another maintenance dredging episode and
an alternatives analysis.
June 4, 2003. A Valero representative attended the DMMO meeting to discuss the com-
pany’s dredging permit application. At the meeting, Valero’s representative indicated that
issuance of the permit by June 13, 2003 would be acceptable.

June 2003 – Refinery has not received approval and must direct incoming crude oil tanker to off load a
portion of its cargo at another terminal (i.e., Two Porting) due to lack of depth at the wharf. (“Two
Porting” is a process where a crude tanker must off load a portion of its cargo at another terminal in order
to decrease how deep it sites in the water.)

June 6, 2003. BCDC received a Water Quality Certification for maintenance dredging only,
no knockdowns.
June 11, 2003. Valero’s staff sent an e-mail stating that a new survey showed even more
sedimentation in the berth than previously known and as a result, the company would have
to start turning away ships. According to Valero’s e-mail, the survey was taken on June 5,
2003, and the company had only seen it that morning.
June 11, 2003. BCDC’s staff sent Valero an approval for the maintenance dredging portion of
the permit because the staff and Valero could not come to an agreement on the deepening
portion of the permit.
June 12, 2003. BCDC’s staff completed and faxed Environmental Assessment for deepening
to permitting agencies.
June 17, 2003. Valero began maintenance dredging.
June 12 – 22, 2003. BCDC and Valero staff discussed parameters of knockdown request but
did not come to an agreement due to the size of the knockdown request and the unknown
environmental impacts of such a large knockdown.
June 23, 2003. Valero met with BCDC staff and Executive Director regarding the request to
include knockdowns of up to 5,000 cubic yards, a volume double what had previously been
approved for any project in the Bay. BCDC’s staff had concerns whether such a large
knockdown was categorically exempt under the provisions of CEQA, and therefore agreed
to allow the knockdown if Valero agreed to do a study of the knockdown if it reached a vol-
ume of 5,000 cubic yards. Valero agreed with the condition.
June 27, 2003. Valero completed a maintenance dredging episode by removing 19,333 cubic
yards of material.
June 30, 2003. The Regional Water Quality Control Board approved deepening as part of a
five-year water quality certification.
July 2003. Valero and BCDC staff continued to work on permit issues and alternatives
analysis. In addition, the staff identified that Valero’s State Lands Commission lease had
expired.
In the ensuing months, discussions and negotiations between BCDC’s staff and Valero rep-
resentatives have continued on a weekly (or more often) basis in attempt to come up with a
long-term solution to Valero’s dredging problems. These discussion were continuing in the
spring of 2004, the period discussed by the BPC and WSPA as Example F below, which also
deals with Valero.
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Pages 5-6. Example F.
May 19, 2004. Valero’s condition survey showed a mogul and sediment in front of the
refinery wharf.

May 2004 – Refinery submits request for approval to perform routine “knock down” of areas of mounded
sediments. The work would be done under the existing dredging permit and episode approval.
“Knock Down” dredging is a process where elevated areas of sediment, within an approved maintenance
area, are smoothed out or knocked down by dragging a large beam over the area. No sediment is removed
in this process.
BCDC staff requests further clarifications on the bathymetry map to better outline areas planned for
knockdown. Staff was concerned about the shape of the mounded areas.
BCDC is informed of an upcoming tanker departure scheduled for June 2nd that would arrive in the Bar
area on June 12th. Light loading of the tanker was being considered due to the pending approval for the
knockdown work.
Since approval for the knockdown work was not obtained by the tanker’s departure on June 2, the Refin-
ery corporate headquarters makes decisions to “light load” the tanker.
“Light loading” is a process where a crude tanker is loaded with less crude than it can hold in order to
decrease its depth in the water. In this case, the tanker was light loaded by 30,000 barrels of crude due to
approval uncertainty, so that it could safely discharge at its destination. Additionally, if high tide is not
met due to missing the targeted dredging dated, the depth at the wharf will be inadequate requiring
demurrage or diverting the tanker to another terminal altogether.
“Demurrage” expenses can also be incurred if a tanker’s arrival is delays. Demurrage expense can be
$20,000 to $50,000 per day depending on whether a tanker is American or foreign flagged.

May 28, 2004. Valero’s representative contacted BCDC’s staff and requested approval of a
knockdown event. The staff advised Valero’s representative that conditions in the com-
pany’s permit required Valero to provide a survey of the knockdown area to establish the
amount of material to be moved and to identify where the material would be placed within
the berth. Valero’s staff faxed and emailed the survey and plan. Although Valero had not
provided the information to the other DMMO agencies, BCDC tried to contact other agen-
cies for input. However, probably because it was the Memorial Day weekend, this effort was
not successful. Valero’s representative did not inform BCDC’s staff that the company
needed written approval the same day the approval was requested to avoid the need to light
load a tanker.
Valero’s representative advised BCDC’s staff that he told the refinery headquarters staff in
San Antonio, Texas that he had “high confidence that he would have the job complete
before the ship arrived in Benicia.”
May 30, 2004. According to Valero’s representative, the refinery headquarters staff decided
to light load the ship because of past issues and if the ship could not berth on the planned
date, it would be at least a week later before the tides would be high enough again to get a
fully loaded tanker across Pinole Shoals. The Valero representative stated that he found out
about the light loading a week later, and that he was dismayed that even though he had told
the headquarters that he had “high confidence” the headquarters staff demanded written
approval. BCDC’s staff was not informed that written approval was required.
June 1, 2004. BCDC’s staff took Valero’s request to the DMMO annual retreat to get DMMO
representatives’ approval. BCDC’s staff got the approval by other DMMO agencies and
called Valero’s representative to communicate verbal approval by the DMMO. BCDC staff
told Valero representative that written approval would be provided no later than June 9,
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2004. Valero representative did not inform BCDC that the company needed written
approval earlier.
June 8, 2004. The DMMO reviewed and formally approved Valero’s knockdown request.
June 9, 2004. BCDC provided written approval, 14 days after initial approval request.
June 11, 2004. Valero began knockdown operation.
June 13, 2004. Valero completes knockdown of mogul.

Page 6-9. Example G.
This example deals with an application by Bay sand miners to remove sand from the federally-maintained
navigation channel. The Bay Planning Coalition alleges that the staff asked for too much information that
was not needed. Specifically, the Coalition objects to a May 3, 2003 letter from BCDC’s staff because the
staff has requested information the Coalition believes “is either contained in existing documents already
in BCDC files on sand mining; is redundant to other agencies’ information requests under their jurisdic-
tion, and does not appear to be immediately relevant to BCDC’s environmental review nor add any
apparent value to the environmental regulatory process.”

The Commission supports sand mining in the federal channel as a way of achieving benefi-
cial reuse objectives. However, sand mining and channel dredging use different equipment
that have different impacts on the Bay. Sand miners typically look for sand that meets their
requirements and dredge as much material as they need from a single location regardless of
depth. In contrast, maintenance dredging involves removing material from a large area to a
specified depth to provide for safe navigation. Therefore, the staff’s May 3, 2003 letter
requested the information needed to assess the different goals and methods of operations to
determine how they would be reconciled. This information was needed to enable the staff
to, among other things, analyze the environmental and safety aspects of the project and
determine and prepare any needed permit conditions.

The Coalition objects to providing a complete description of the types of equipment to be used, a descrip-
tion of the extent of the activities that are similar to past maintenance dredging and the location of sand
yards the project proponent will use because the Coalition contends “This information is contained in
sand mining study documents on file in the BCDC office.”

The staff’s letter was sent on May 3, 2003. Contrary to the Coalition’s statement, the draft
sand mining report was received seven months later on December 4, 2003.

The Coalition objects to providing information on how the project proponent will ensure that material is
only taken at project depth because the Coalition contends “This information is in the Corps permit.”

Information from the Corps of Engineers’ Consistency Determination for maintaining the
channel may not be applicable because the Corps uses different techniques and equipment
than those used by the sand miners.

The Coalition objects to providing information on how the project proponent will avoid conflict in naviga-
tion with other vessels because the Coalition contends “This information/responsibility is under the juris-
diction of the U.S. Coast Guard.”

Although it is correct that the Coast Guard has a mandate to ensure safe navigation, BCDC
also has a mandated responsibility to ensure that any activities it authorizes are conducted
in a manner that will minimize the potential for oil spills in the Bay. To fulfill this mandate,
information is needed to assess the potential for collisions between sand mining equipment,
and oil tankers and other vessels that could result in devastating impacts to the Bay.

The Coalition objects to providing a set of project plans to the Commission because “this information is
provided to the Corps of Engineers.”
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At a philosophical level the Coalition’s position is somewhat like an individual objecting to
having to file a state income tax return because the individual filed a federal income tax
return, based on the same financial information. As to the specifics, the staff needs to clarify
where, in relation to the federal channel, the miners are proposing to operate. The applicants
could simply state that they intend to mine at all locations within the federal channel; how-
ever, they would still need to define the upstream and downstream boundaries within the
channel. It is staff’s understanding that each of the three sand mining companies requesting
separate permits for mining in Suisun Channel will have agreed upon areas that each will
dredge. The staff needs to define this area as part of the project description in each permit to
ensure compliance with permit authorizations.

The Coalition objects to providing proof of signature authority  and questions “why is this necessary
since BCDC has several existing permits with each sand company’s full signature authorization?”

The Commission requires proof of signature authority for each permit to avoid any confu-
sion as to who can legally represent the applicant. Past and even existing permits may con-
tain dated information. This requirement helps avoid legal complications that could impede
the Commission’s ability to enforce the terms and conditions of the permit and protects the
applicant by ensuring that only their designee(s) will represent them.

The Coalition objects to providing documentation as to how the Corps will monitor and ensure proper
depths in the channel and questions “why does the applicant provide this information when BCDC can
ask the Corps who is a participating member agency of the LTMS’ DMMO?”

As stated previously, the application was for maintenance dredging of the federal channel
using sand mining equipment. The Commission’s staff was trying to determine how the
Corps and the sand miners would reconcile the “pot-holing” or “trolling” approach of sand
mining while still ensuring that the channel would be maintained. The staff did discuss this
question at the DMMO, but required further information after discussion with the Corps
representatives.

The Coalition objects to preparing a detailed analysis of the project’s consistency with the Bay Plan, con-
tending this it the task of the BCDC permit analyst.

As explained in BCDC’s permit application form instructions “…it is to the applicant’s ad-
vantage to…discuss how the project complies with the Commission’s policies.… the
required narrative can be used as an opportunity to advocate to the Commission for the
project’s approval.” Because this information serves the applicant’s purpose more than
BCDC’s, the staff deems an application complete even when the analysis is not provided.

The Coalition objects to providing documentation of reclamation plans and questions “Why is BCDC
asking for other agencies’ documents and involved in the work of the Department of Conservation?”

At the time the letter was written, the Commission was the lead agency for preparation of
reclamation plans pursuant to the Surface Mining Recovery Act. The Commission has sub-
sequently informed the Department of Conservation that BCDC does not have the staff
resources to fulfill this function. Therefore, the Department of Conservation is now the lead
agency.

The Coalition objects to providing information on the characteristics of the sand because the Coalition
contends the information can be obtained from the Corps of Engineers federal consistency determinations.

The purpose of the request was to determine whether the sand was suitable for sand mining
to evaluate whether or not this was a viable approach to maintaining the channel, not
whether it was suitable for in-Bay disposal based on an analysis of toxicity. Contrary to the
Coalition’s statement, the requested information was not included in the Corps consistency
analysis. The application was not held as incomplete, even though this information had not
been provided.
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The Coalition objects to providing information about consultation with NOAA Fisheries and the U.S.
Fish and Wildlife Service because the Coalition contends “endangered species consultation is not within
the Commission’s jurisdiction” and such information can be obtained through the DMMO.

The Commission’s laws and policies state, in part, “[t]he Commission should: (a) consult
with the California Department of Fish and Game and the U.S. Fish and Wildlife Service or
the National Marine Fisheries Service whenever a proposed project may adversely affect an
endangered or threatened plant, fish, other aquatic organism or wildlife species;…” Because
the National Marine Fisheries Service (now called NOAA Fisheries) and the U.S. Fish and
Wildlife Service have expertise and federal authority regarding these species, the Commis-
sion requests the determination of these agencies, so it can rely on their expertise. It is the
applicant’s responsibility and in the applicant’s interest to provide this information.

Pages 9-11. Example H.
This example does not involve a Commission permit, but rather discusses the Bay Planning Coalition’s
concerns with the approach being taken to assure that dredgers have analyzed whether it is feasible to
reuse their material and the Coalition’s discussions that have been held with the LTMS Management
Committee.

Both of these subjects are covered in detail on pages 12 and 13 of the main staff report.
As part of this example, the Coalition contends that no new alternative sites, other than Montezuma, have
come on line.

Other sites that are on line include the San Francisco Deep Ocean Disposal Site, Winter
Island and Carneros River Ranch.

The Coalition alleges that the Commission is requiring alternative analyses pursuant to the 404 (b)(1)
section of the Clean Water Act.

This is not the case. The Commission’s Bay Plan dredging policy #3 states, in part, “Dredged
materials should, if feasible, be reused or disposed outside the Bay and certain waterways.
Except when reused in an approved fill project, dredged material should not be disposed in
the Bay and certain waterways unless disposal outside these areas is infeasible….” To de-
termine if alternatives to in-Bay disposal are feasible requires an alternative analysis. The
Commission staff has tried to harmonize the implementation of this policy, to the extent
possible, with the 404 (b)(1) requirements of the other LTMS agencies. Perhaps BCDC staff
efforts to fully coordinate with the other LTMS agencies is the cause of the Coalition’s con-
fusion.

Page 11. Last minute changes in permit conditions
This subject is covered in detail on pages 20 and 21 of the main staff report. The examples
provided by the Port of Oakland are addressed on pages 22 through 37 of this document.

Page 11. Delay of post-permit approval of construction design
The Coalition states that “frequently” staff approvals of detailed construction documents are not granted
for weeks based on differing opinions of BCDC staff and the project sponsor’s licensed professionals. Two
examples of this problem were offer: Bay Ship & Yacht and the Waterfront Lofts project near Park Street
in Oakland. The Coalition’s July 7th letter indicated that the chronology of these cases is lengthy so that
details of the two examples would be submitted in a second letter.
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BCDC permits typically require that final plans and construction documents be submitted
for the staff’s review to ensure that authorized projects will be constructed consistent with
the terms and conditions of the permit and the advice of the Design Review Board and the
Engineering Criteria Review Board, when appropriate. The BCDC permit typically provides
the staff a maximum of 45 days to review these final plans. When reviewing final plans, the
staff focus is on the consistency of the final plans, including the siting of approved struc-
tures and design and locations of required public access improvements, with the require-
ments of the permit. The staff is guided by the plans shown to the Commission, as they may
undergo changes described in the permit, as well as any advice provided to the Commission
and staff by the advisory boards.
Although the promised second letter with chronologies of the cases has not been provided
by the Bay Planning Coalition, an analysis of the Bay Ship and Yacht Company project in
Alameda and the Waterpark Lofts project in Oakland is provided below.

Bay Ship and Yacht Company
On December 8, 1999, an after-the-fact permit was issued to Bay Ship and Yacht and
Alameda Gateway, Inc., for a 32,000-square-foot dry dock, upland ship repair facilities, and
public access. The permit requires a 45-day response by the staff to all final plans submitted.
Incidental to the public access plan review, but noteworthy, is that the permit application
was received in 1994 to resolve an alleged violation and it took the applicants five years to
respond to the staff’s request for basic application filing requirements including local gov-
ernment approval, an environmental review consistent with CEQA, a co-applicant’s signa-
ture, and posting notice at the project site. The staff also requested a public access proposal.
On March 30, 2000, Amendment No. One was issued to authorize, again after-the-fact, a
second, 9,000-square-foot dry dock that was moved to the project site without authorization
on the day of the December 8, 1999 Commission hearing.
On April 27, 2000, BCDC’s staff received a letter from Bay Ship and Yacht indicating that a
delay in commencing construction of the approved public access was necessary so that Bay
Ship could “obtain a full characterization of the area.” Bay Ship stated that the Port of Oak-
land had “an interest in this area as a part of the –50 foot project.”
On September 29, 2000, Amendment No. Two was issued granting a time extension after a
series of letters were exchanged regarding the need for the delay, the process for amending
the special conditions in the permit, and filing a complete amendment request. This
amendment did not change the plan review condition.
On November 28, 2000, BCDC’s staff received the first set of public access plans for review
and approval.
In a telephone conversation on November 29, 2000, the staff requested a revised set of plans
to address issues related to or deficiencies in the path elevations, berms, plant materials and
irrigation. The staff also requested substantial changes and additions to the draft text for a
required interpretive sign in the public access area, because of significant grammatical
errors and factual inaccuracies.
On December 20, 2000, the staff received a revised set of public access plans for review and
approval. The cover letter indicated that a second draft for the interpretive sign text would
follow.
On January 16, 2001, BCDC’s staff received a second draft of the interpretive sign text.
The staff met with the applicant to discuss the public access plans and interpretive sign text
and requested minor revisions to the public access plans such as, showing header boards
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along the path sides so that the decomposed granite could be properly compacted. The staff
strongly suggested that Bay Ship contract with a professional with experience in developing
and designing interpretive signs.
On January 31, 2001, the staff received final public access plans for review and approval.
The plans for the interpretive sign were not included, but it was understood from previous
conversations that Bay Ship would continue working on the sign.
On March 6, 2001, 34 days after receiving the request, the staff approved the public access
plans with the exception of the interpretive sign. Neither the staff nor the applicant wanted
to hold up the plan approval for one interpretive sign. Therefore, the March 6th approval
letter indicates that the staff would continue working with Bay Ship on the details of the
interpretive signage. Bay Ship and Yacht failed to act on the staff’s recommendation to hire
a professional with expertise in developing and illustrating interpretive signs. Subsequent to
the staff’s final plan approval, the staff went above and beyond its required involvement to
assist Bay Ship in developing and designing the interpretive sign. The staff’s involvement
included, editing the text for grammar, structure, and content, researching and correcting
historical inaccuracies, rewriting entire sections of text, and reviewing and commenting on
the size, type, and content of the illustrations. The staff allotted time to this review as it was
available, but ensured that the review did not impede commencement of construction of the
public access. The staff approved the final text, illustrations, and mounting for the interpre-
tive sign on July 1, 2002.
This example shows that the BCDC staff met all of the plan review deadlines required by
the permit. There were no delays in the permittee’s ability to construct the private portions
of the project as a result of this plan review matter. Moreover, any delays in implementing
the public access par of the project resulted from deficiencies in the plans submitted by the
permittee. In fact, the staff assisted the permittee in developing an accurate and attractive
interpretive sign even when the permittee declined to hire a professional in that field. Fur-
ther, both the original permit and its first amendment resulted from the permittee beginning
work on projects without first obtaining the BCDC permit. It should be noted that it took the
permittee five years to submit a complete application for the original alleged violation.
Finally, the staff accommodated the permittee’s request to delay the implementation of the
public access condition, years after the permittee was enjoying the private benefits of the
project.

Waterfront Lofts
This project was the subject of a bitter enforcement case while the project was being con-
structed. This case resulted in certain project changes because of permit violations and a
significant civil penalty against the developer.
Subsequent to the issuance of this permit, there were seven plan submittals. The first plan
review involved the architectural plans submitted on November 3, 2000, and were acted on
by the staff on January 4, 2001 (a period of 62 days). This is 17 days longer than the time
period provided to staff. The delay resulted from having only one Bay Design Analyst at the
time and the review taking place during a holiday period, which included five state holi-
days. During the 34 working days available for the review, the Bay Design Analyst had to
spend two days at mandatory state training; spend one day on jury duty; attend 35 devel-
opment project meetings; complete 13 plan reviews for complex, major projects such as the
Pier 1 Renovation project, the Downtown Ferry Terminal project, the Pacific Shores office
complex in Redwood City, Bay West Cove development in South San Francisco and the
Delta Landing residential project in Suisun City; and finalize and issue the Mission Bay
permit. It was precisely this type of workload issue that resulted in the Commission gaining
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approval to add a second Bay Design Analyst position to the staff in late 2001. Unfortu-
nately, the second Bay Design Analyst had to be laid-off at the end of 2003.
Thereafter, the Bay Design Analyst reviewed six other plan submittals for this project. The
average review time was a remarkable 10.2 days with the longest review time being 23 days,
far short of the 45 days allowed. Thus, although the staff unfortunately missed the 45-day
deadline with the first submittal due to workload issues, thereafter, the reviews were com-
pleted well within the time deadlines.

Pages 11-18. Staff assuming Commission policymaking role
This subject, as well as the examples dealing with the alternatives analysis and Subtidal
Areas Policy #2, are covered in detail on pages 6 through 9 of the main staff report.

Pages 18-21. Solutions
This Bay Planning Coalition has identified 20 proposed “solutions” for the problems cited. Each is
addressed below.
1. The Commission should make a commitment to timely action on permits and should then set criteria

and new policy directive on a limit and rationale for information requests.
As discussed in detail on pages 10 and 11 of the main staff report, mandated deadlines
already exist that provide a maximum of 30 days for the staff to determine whether a permit
application is complete and a maximum of 90 days for BCDC to act on a complete applica-
tion. The Commission’s regulations limit the staff to requesting only that information speci-
fied in BCDC’s application form and regulations as necessary for filing an application.
BCDC permits limit the amount of time the staff has to review post-permit submissions.

2. Develop metrics showing the date permit received, date filed and date acted upon. Report information
to Commission as part of the Annual Report. Compare to Coastal Commission and Regional Water
Quality Control Board.
Effective management is impossible without some means of measuring results. Therefore,
the staff has been engaged in developing performance measurements on four levels. First, at
the individual staff level, performance objectives are developed and evaluations regularly
conducted to assess staff performance. Second, at the agency level, BCDC’s Permit Tracking
System will record information along the lines suggested by the Coalition. Third, at the state
level, the staff is participating in the California Performance Review and has identified per-
formance measures that can be used to assess BCDC’s effectiveness and compare it to other
California agencies. The performance measures identified include: (1) number of regulatory
actions (permits, consistency determinations and amendments) made; (2) number of regu-
latory actions approved and denied; (3) change in the size of the Bay as a result of the regu-
latory actions; (4) value of construction authorized; (5) length and area of public access pro-
vided as a result of the regulatory actions; (6) number of enforcement cases opened and
number resolved; (7) number of lawsuits filed against BCDC and outcome of the suits; (8)
number of lawsuits filed by BCDC and outcome of the suits; and (9) cost of General Fund
support for BCDC's operations per Californian. Fourth, the staff is also participating in the
development of the National Coastal Management Performance Measurement System
which will allow BCDC’s performance to be compared with other state coastal management
programs.

3. Establish written procedures for the DMMO that provide for due process, fixed deadlines, and a clear
process for appealing decisions, including inaction, to the Executive Director, and to the Commission.
Amend BCDC regulations when needed.
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Because the DMMO is a partnership of five federal and state agencies, BCDC cannot unilat-
erally adopt procedures that will compel the other partners to act in a certain manner. How-
ever, BCDC’s regulations dealing with permits apply to BCDC’s processing of dredging
permits, including those handled by the DMMO. The regulations seem to contain all of the
requested elements.

4. Amend regulations to provide strictly limited bases for not accepting an application as complete for
filing.
Such regulations are currently in place. The Commission permit application forms has been
adopted as part of BCDC’s regulations. These regulations and specific form have been
approved by the Office of Administrative Law for authority, consistency, necessity, clarity
and non-duplication. They already do provide strictly limited bases for not accepting an
application as complete for filling. Moreover, if an applicant disagrees with the staff’s deci-
sion on filing an application, that decision can be appealed to the Commission itself.

5. Set priority for the work of the dredging staff to focus on improving the feasibility of alternatives to
in-Bay disposal.
Developing feasible alternatives to in-Bay disposal is currently the priority for the dredging
staff.

6. Amend regulations to provide strictly limited basis for not accepting an application as complete for
filing.
The Commission’s existing regulations limit the staff to requesting only that information
specified in BCDC’s application form and regulations as necessary for filing an application.

7. Develop criteria and a standard for alternative analysis requirements and use for dredging, marine
sand mining and other projects under the McAteer-Petris Act. Issue dredging permits relying on
available information rather than on extensive alternative analysis.
The Commission relies on the California Environmental Quality Act for guidance in con-
ducting alternatives analyses. The guidelines for complying with Section 404(b)(1) of the
federal Clean Water Act are used by BCDC’s partner agencies which are members of the
LTMS and who also regulate dredging and sand mining. The federal and state guidance on
alternatives analysis are quite similar.

8. Review CEQA documents and establish BCDC recommendations at that time.
The staff reviews CEQA documents, to the degree resources are available, to identify issues
that will have to be addressed in order to gain BCDC approval. However, until projects are
refined to address these issues and detailed planning and design is completed, it is impossi-
ble to determine either whether the project can be approved or what specific conditions are
needed to allow the project to be approved. Also, mitigation measures are not always final-
ized until after the CEQA document has been certified and the project approved by the lead
agency. As a result, the staff would not have the kind of information that is provided in a
BCDC permit application which is needed to determine any further conditions needed to
bring the project into consistency with BCDC’s laws and policies. Thus, CEQA documents
and lead agency decisions do not always address BCDC’s concerns adequately. Finally,
reaching a final decision on permit conditions at the CEQA stage would virtually preclude
the ability of the Commission to formulate its own decisions as to what type of public access
or mitigation measure are appropriate and reasonable for a particular project based on the
input provided by the public at a public hearing on a permit application.

9. Improve communication with permit applicants by allowing direct negotiations between senior
BCDC staff and permit applicants. Communicate proposed conditions early enough to allow such
negotiations before the Commission meeting.
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The staff has found that good communication is a foundation for negotiating a successful
result in processing a permit application; therefore, senior BCDC staff are routinely avail-
able to meet with permit applicants when needed to resolve issues of concern. The staff
believes that the record shows that the recent applications that the Coalition has highlighted
as “horror stories” actually illustrate that communication was frequent and direct. The staff
has found that communication break-downs and problems develop when there is insuffi-
cient time allowed to discuss issues and come to a mutually acceptable understanding.
What is becoming obvious to the staff is that shortening permit processing times to accom-
modate the schedules and desires of applicants, particularly as it relates to holding public
hearings and votes at the same Commission meeting, is leading to occasions when the staff
has to react to late breaking issues and public comments, resolve those issues with the par-
ties in question and the applicant, and write permit conditions that are clear, reasonable and
enforceable––all at the last minute. This is a less-than-perfect and often contentious exercise.
Therefore, the staff believes it may be appropriate to be more selective in determining those
projects that can be scheduled for a public hearing and vote on the same day. The staff also
believes it should consider being less accommodating to applicants if such accommodation
would require writing hasty staff recommendations or not providing adequate time for
applicants to carefully review such recommendations.

10. Review Subtidal Areas Policy #2 as interpreted by staff though permit conditions on sand mining.
This subject is covered in detail on pages 6 through 9 of the main staff report.

11. Eliminate and/or set limits on staff responsibility for post-permit design approval; e.g. if a licensed
professional architect or landscape architect signs off on the design, BCDC staff should have no
further approval authority.
As explained in greater detail on page 18 of the main staff report, the underlying purpose of
the staff’s review of documents prepared by licensed professionals is not to judge the com-
petence of the professionals, but rather to ensure that the documents are consistent with
BCDC’s decisions.

12. Review Subtidal Areas Policy #2 as interpreted by staff as a basis for the issuance of sand mining
permits to ensure consistency with BCDC’s mission, authority and intent. Amend Policy #3 as
needed to clarify Commission authority and intent. Evaluate information requests for the issuance of
sand mining permits to resolve questions of duplication with other state and federal agencies and
evaluate permit conditions to resolve issues of authority and consistency with BCDC’s law and
regulations. Provide guidance to staff as appropriate.
This subject is covered in detail on pages 6 though 9 of the main staff report.

13. When a new Bay Plan policy is adopted, any conditions subsequently proposed of implementation of
that policy and proposed to be included on permits, first must be aired/discussed at a public workshop
at a Commission meeting. Applicants should be given an opportunity to comment on proposed condi-
tions to ensure consistency with BCDC’s mission and authority before they are then included in a
permit and voted upon by the Commission.
An applicant for a major permit is always afforded an opportunity to discuss the application
of any and all Bay Plan policies to the applicant’s project when the Commission holds a
public hearing and votes on the permit applications. However, implementing this proposal
would have major adverse impacts and impose significant delays on applicants for small
projects because no newly-adopted Bay Plan policy could be applied when issuing a
regionwide or administrative permit without first having a public workshop on the appli-
cation of the policy to a small project. However, the Commission’s regulations (Section
10624) currently allow an applicant who objects to a term or condition in a permit, including
a regionwide or administrative permit, to appeal the disagreement to the Commission for
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resolution. Therefore, an administrative mechanism already exists to accomplish the goal of
the proposed “solution.”

14. Develop criteria and standards for dredging, marine sand mining and other project alternative
analysis under the McAteer-Petris Act.
This “solution” appears to be the same as #6 above.

15. Develop expertise on the BCDC staff in the environmental effects and economic feasibility of alterna-
tives to dredged material disposal. Review Bay Plan for possible changes necessary to increase the
feasibility of alternative to in-Bay disposal.
The subjects of staff expertise and alternatives analyses are discussed in detail on pages 12-
13 and 17-18 of the main staff report.

16. BCDC and other LTMS agencies review LTMS implementation measures for possible changes
necessary to increase the feasibility of alternatives to in-Bay disposal.
This “solution” would benefit from some clarification and should be addressed to the LTMS
Management Committee.

17.  LTMS agencies working with stakeholders review DMMO procedures to achieve a more timely and
ministerial process; e.g., could BCDC defer to other agencies?
This “solution” is at cross purposes with #12 above which proposes that most projects that
are now handled through a ministerial process be referred to the Commission. As a practical
matter, BCDC’s staff already defers to the expertise of staff in the other LTMS agencies, but
BCDC has a legal authority to retain responsibility for the implementation of the McAteer-
Petris Act.

18. Review regulations and policies and align them with the Commission’s expectations of their applica-
tion and use. In other words, there may be issues related to staff interpretation of the regulations
and/or policies or the policies and/or regulations are insufficiently clear to allow predictable use by the
staff.
The issue of staff interpretation of the Commission’s policies is addressed in detail on pages
15 through 17 of the main staff report.

19. Review local government procedures vis a vis BCDC permit regulations and eliminate overlap and
duplication on routine dock maintenance work.
In reviewing projects such as the installation, repair or replacement of small boat docks and
similar facilities in the Bay, most local governments rely on the Uniform Building Code, as
well as California and local building codes, along with+ the experience of the local govern-
ment public engineers. Building codes primarily address issues of engineering safety and
structural integrity and not the public resource protection issues the Commission is required
to address. For example, the Uniform Building Code does not contain specific requirements
to: (1) prevent the use of polluting materials such as creosote-treated pilings in aquatic
areas; (2) specify time periods for aquatic construction that will prevent adverse impacts to
endangered species and sensitive fish and wildlife during nesting periods (i.e., clapper
rails), fish migrations (i.e., Chinook salmon and steelhead), and fish spawning (i.e., herring);
(3) ensure that existing public access along beaches is maintained; or (4) ensure that work is
occurring on property actually under the control of the applicant (especially to ensure that
public property is not usurped by neighboring private property owners without permis-
sion). Thus, many local governments rely on the Commission to address these broader pol-
icy issues and defer to BCDC to handle permitting of docks. Therefore, there is little overlap
and duplication between BCDC and local governments on this issue..
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20. Evaluate duplication and overlap among state and federal agencies in sand mining permit process
and adopt procedures and/or a MOA on lead agency and coordination.
The issue of overlap and duplication is addressed in detail on pages 19 and 20 of the main
staff report.

July 8, 2004 letter from Peter Dailey, Port of San Francisco

This letter largely supports the arguments made by the Bay Planning Coalition regarding sand mining in
San Francisco Bay.

The issue of sand mining is addressed in detail on pages 7 through 9 of the main staff report.

July 7, 2004 letter from William Butler, Hanson Aggregates Mid-Pacific, Inc., Michael Lind,
Morris Tug & Barge, Inc., and Dennis Tsuchida, RMC Pacific Materials, Inc.

This letter largely mirrors the statements made by the Bay Planning Coalition regarding sand mining in
San Francisco Bay.

The issue of sand mining is addressed in detail on pages 7 through 9 of the main staff report.

July 7, 2004 letter from Jerry Serventi, Port of Oakland

This body of letter discusses the Port’s belief that BCDC’s permit process is slowed by the staff asking for
unnecessary information; BCDC’s staff lacks detailed knowledge in some technical specialties; the process
for assessing alternatives to in-Bay disposal of dredged material is problematic; and BCDC’s permits in-
clude unreasonable conditions. In addition, the letter includes an attachment providing four examples to
support the Port’s contentions.

All of the issues raised in the Port’s letter are addressed in detail either in the main staff
report or in other sections of this document. The four specific examples cited are discussed
below.

Berths 32-33
September 16, 2002. Port issued a draft negative declaration for rehabilitation of Berths 32-33.
October 15, 2002. BCDC staff comment from Leslie Lacko indicating water quality, aquatic resources,
need to analyze alternatives, and mitigation needed for fill would be issues.
October 29, 2002. Port responds to BCDC comment letter.
February 25, 2003. Port submits application for major permit

February 26, 2003. BCDC’s staff received the permit application. No pre-application meet-
ings were conducted for the project. Due to familiarity with the project site and the Middle
Harbor project, as well as workload demands, the permit application was assigned to a dif-
ferent permit analyst than the analyst who commented on the environmental document.

March 10, 2003. All hands meeting between Port and BCDC to coordinate our different projects includ-
ing Berths 22-24, Berths 32-33, Roosevelt Pier demolition, dredging issues and expansion of Terminal 2
at Oakland Airport.
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March 28, 2003. Letter from BCDC determining that permit application was complete and needed public
access mitigation and Regional Board certification before it could be filed.

March 28, 2003. BCDC’s staff sent a 30-day letter indicating that further information was
needed to complete the Port’s application, including a water quality certification, public
access details (none was proposed), project details on the disposal/reuse of material at the
Middle Harbor Enhancement Area (MHEA), use of fill credits from the Berths 55-58 project,
and large scale plans.

May 20, 2003. Letter from Port responding.
May 29, 2003. Two months later, BCDC received a letter in response to BCDC’s March 28th
letter from Port staff which again argued that based on a previous permit, no public access
should be required for this project. Information was provided on reuse of dredged material
at MHEA.

May 30, 2003.Water Quality Certification received for the project.
June 4, 2003. BCDC’s staff received the Water Quality Certification from the Regional Board
for the project.

June 27, 2003. Letter from BCDC again determining that the application was incomplete and identifying
fill credit and public access issue.

June 27, 2003. BCDC’s staff sent a second 30-day letter to the Port disagreeing with its analy-
sis on requiring public access and asking the Port staff to meet with BCDC’s staff to discuss
public access opportunities. BCDC’s staff also suggested that despite the Port’s interest in
using fill credits, it should consider a back-up mitigation plan in case the Commission, in its
discretion, determines it would not allow the Port to use fill credits. The letter also indicated
that BCDC’s staff would like to have the Commission briefed on the current status of the
MHEA.

August 2003. Port asked BCDC to defer processing permit because of financial issues.
September 25, 2003. BCDC’s staff called Port’s staff to inquire about the current status of the
project. The Port’s staff said that it was not interested in pursuing the permitting at that
time, as the Port did not have a tenant for the site. BCDC’s staff inquired whether the Port
was sure it did not want to complete the permitting process, as it would be advantageous to
get the permitting out of the way without having to face fixed time deadlines. The Port’s
staff replied that it did not have time to complete the permitting at that time. A memo to the
file was prepared to memorialize this conversation.

January 2004. Port requested a meeting to reactivate application.
February 19, 2004. Meeting to discuss permit. The need for additional public access and the policy
question about using fill credits were raised as issues.

February 19, 2004. BCDC and the Port staff hold their first meeting on the project in 11
months. There had been no pre-meeting discussions. The Port advised BCDC staff that the
Port had a tenant for the site and was interested in pursuing the permit at that time. The
BCDC staff member assigned to the application advised the Port staff that her work on other
pending permits, her planned wedding in April, and cancellation of BCDC meetings would
preclude the Commission taking up the Port’s application until May or June. The Port and
BCDC’s staff discussed the two remaining issues: public access and fill credits. The Port staff
also agreed to provide some public access with the project and asked for ideas.
February 25, 2004. After a discussion with regulatory staff, BCDC’s staff emailed the Port a
number of ideas for public access improvements.

April 6, 2004. Formal response to BCDC proposing additional public access. Followed multiple phone
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calls, e-mails, and an additional meeting.
April 6, 2004-May 7, 2004. Important facts about the project were revealed by the referenced
“multiple phone calls and e-mails.”
First, BCDC’s staff received the information requested from the Port on public access and fill
credits. The Port communicated through the course of these exchanges that construction for
the project needed to commence by July 1, 2004, so that 600 feet of wharf could be com-
pleted to accommodate cranes that were expected to arrive on December 31, 2004.
The Port staff was advised that in an attempt to meet the Port’s aggressive time schedule,
another BCDC staff member was being assigned to process and expedite the Port’s permit
application. While the Port complains that multiple staff working on the project “resulted in
new variables and changes in direction without notice,” the Port was fully aware that a dif-
ferent analyst had been assigned to the project in an attempt to accommodate the Port’s
aggressive schedule. If the analyst originally assigned to the permit were to have remain
unchanged, the Port would have received its permit sometime in July; this was not accept-
able to the Port.
The Port also states that under Regulation Section 10310 that the permit application should
have been filed on May 30, 2003, the day the RWQCB issued water quality certification for
the project. However, the Port neglected to note that until BCDC staff received the informa-
tion contained in the Port’s April 9, 2004 letter, the project was at a state at which the staff
would not have been able to recommend that the Commission approve it. In an attempt to
deliver an approvable project to the Commission on which a public hearing and vote could
be at the same meeting, BCDC’s staff assisted the Port in formulating an acceptable public
access proposal. The Port staff did not request a hearing and vote before the Commission to
let it decide whether public access should be required with the project.
The Port states that the project was originally scheduled for a May Commission meeting:
this statement is incorrect.
Subsequently, the Port staff contacted the BCDC staff member now handling the permit
application to arrange a meeting to discuss timelines for the project and any outstanding
issues. During this conversation, BCDC’s staff advised Port staff that both meetings in May
had been cancelled so the project would be considered by the Commission on June 3, 2004.
BCDC’s staff also notified the Port that BCDC would begin the 28-day notice period for the
project. (Five potentially affected agencies must receive notice of all major permit applica-
tions at least 28 days before the Commission holds a public hearing on the application.)
April 13, 2004. BCDC staff sends the 28-day notice letter to the five potentially affected
agencies notifying that the project had been agendized for June 3, 2004.
April 14, 2004. The Port staff meets with BCDC’s staff. At this meeting, BCDC staff inquired
as to the status of the Corps’ consultation with NOAA and USFWS. The Port indicated that
the consultation was complete and promised to fax letters documenting the consultation.
The Port staff requested draft permit conditions to aid in expediting the Corps’ review of the
project, as well as to provide to the Port Commission the first week in May. BCDC’s staff
agreed to provide these draft permit conditions, although this is not standard practice, and
advised the Port staff that due to the short time frame, these draft conditions would largely
rely on conditions used in a similar Port of Oakland project that was permitted approxi-
mately 10 months prior (Berth 22).
The Port’s staff also requested an expedited plan review for the project. BCDC’s staff agreed
to accommodate the Port’s request and advised the Port staff to send the plans in prior to
the issuance of the permit.
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Lastly, BCDC’s staff inquired as to the status of the Port’s conversations with the Unity
Council and the City of Oakland, the parties constructing Union Point Park, for which the
Port proposed to provide in-lieu public access funds. BCDC’s staff offered to contact repre-
sentatives from the Unity Council to aid the Port in coordinating disbursement of the public
access monies. At this meeting, the Port reiterated the importance of receiving a permit for
the project as soon as possible to accommodate the cranes expected at the end of the year.
April 14, 2004. BCDC staff received fax from the Port containing NOAA Fisheries consulta-
tion letter dated March 18, 2004. This letter recommended attenuating pile driving and
monitoring sound levels during the summer months to protect Essential Fish Habitat. The
Port staff had not previously notified BCDC staff of any issues it had with the consultation
letter. Additionally, the Port staff attached an e-mail from Port staff to NOAA staff clarify-
ing the methods with which sound measurements should be taken under NOAA’s recom-
mendations.
April 26, 2004. BCDC received letter and plans from Port requesting expedited plan review.
In this letter, the Port again states that construction of the project must start by July 1, 2004
in order to build 600 feet of wharf prior to the arrival of the cranes at the end of December
2004.
May 4, 2004. BCDC received emails from the Port requesting draft permit conditions.
May 7, 2004. One month before the scheduled hearing on the Port’s application, BCDC’s
staff emailed a copy of draft permit conditions to the Port. In the e-mail, BCDC staff
explained that the conditions were draft and that they were subject to change and relied
largely on a similar project that was authorized 10 months prior.

May 7, 2004. Port first saw draft permit conditions, partial list.
May 7, 2004-June 3, 2004. The Port states that BCDC staff was unavailable to discuss the
issue of pile driving noise between May 7, 2004 and June 3, 2004. Contrary to the Port’s
statement, BCDC staff and Port staff exchanged a total of 36 emails (19 BCDC staff emails
and 17 Port staff emails) throughout this time period. Throughout the course of the e-mail
correspondence, Port staff did not request a meeting with BCDC staff to discuss pile driving
recommendations raised in NOAA’s March 18, 2004 letter and did not notify staff that the
Port disagreed with NOAA’s recommendations regarding Essential Fish Habitat. Topics of
these emails ranged from discussing deadlines for review of the staff summary and recom-
mendation, proposed permit conditions (e.g., public access, fill mitigation and additional
project details (e.g., length of dredging activity) that were not provided in the permit appli-
cation).
May 20, 2004. BCDC staff emailed a draft application summary to Port staff for review and
comment. The summary included the following statement: “...NOAA Fisheries stated in a
letter dated March 18, 2004, that the project was not likely to adversely affect endangered
and threatened salmonid species or designated critical habitat with implementation of the
pile driving attenuation and monitoring recommendations described above. NOAA also
stated in its letter that implementation of these recommendations would protect resident
fish species protected under Essential Fish Habitat plans....” Again, the Port did not express
concerns with NOAA’s recommendations under Essential Fish Habitat with regard to pile
driving.
May 21, 2004. The Port’s staff phoned and emailed BCDC staff regarding comments on staff
summary. The e-mail did not state that the Port disagrees with NOAA’s recommendations
for attenuating pile driving to protect Essential Fish Habitat. The e-mail does, however,
state, “...the sound monitoring that NOAA recommended is intended to be “representative”
and NOAA has agreed it need not be for every pile driven...”.
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May 25, 2004. BCDC staff emailed the Port staff regarding the status of the staff recommen-
dation. BCDC staff notified the Port staff that BCDC’s staff would be on a site visit on May
26, 2004, but would make arrangements for the staff recommendation to be sent over, once it
has been reviewed by BCDC managers. BCDC’s staff notified Port staff of a proposed con-
dition that would require the Port to amend an existing permit to reflect use of fill credits.
May 26, 2004. Port staff phoned BCDC staff with concerns regarding proposed permit con-
dition requiring the Port to amend a previously issued permit to account for fill credits that
would be used with the Berth 32-33 project. BCDC staff agreed to a modified deadline for
this condition to accommodate the Port.
May 27, 2004. Port staff phoned BCDC staff regarding the status of BCDC’s staff recommen-
dation.
May 27, 2004. BCDC staff phoned to advise the Port staff that additional conditions would
be added to the staff recommendation above those that were initially emailed in early May.
These included a condition regarding the release of ballast water, another requiring the Port
to report on elevations at Middle Harbor after placing the dredge material and a require-
ment to comply with the requirements and recommendations of NOAA Fisheries as
described in its March 18, 2004 letter. Port staff raised concerns regarding the inclusion of
the requirement to comply with NOAA’s letter citing that NOAA’s recommendations under
the Magnuson Stevens Act are recommendations only. The Port’s staff also expressed con-
cern regarding the costs associated with attenuating pile driving throughout the year and
delays in project schedule. This was the first time that Port staff expressed concern with
NOAA’ s recommendations to BCDC staff with regard to pile driving.
May 27, 2004. BCDC staff emailed a draft staff recommendation to the Port for review and
comment.

May 27, 2004. Port received draft staff recommendation.
May 27, 2004. Port staff emailed BCDC staff regarding the pile driving condition. The Port
cited concerns with increases in project cost and delays in the project timing. The Port cited
costs and delay estimates from another similar project. Lastly, Port stated again that NOAA
measures under the Magnuson Stevens Act are recommendations and not mandatory.
May 28, 2004. BCDC’s staff responded to the Port staff’s e-mail regarding pile driving.
BCDC’s staff cited the relevant Bay Plan policies which require the Commission to, “...give
appropriate consideration to the recommendations of CDFG, NMFS (NOAA Fisheries) and
USFWS in order to avoid possible adverse effects of a proposed project on fish, other aquatic
organisms and wildlife habitat...”. BCDC’s staff also stated it was in contact with NOAA
Fisheries to learn more about its recommendations for the project.
May 28, 2004. Port staff faxed its comments on the draft staff recommendation. The Port
objected to the condition requiring compliance with the recommendations of NOAA
regarding pile driving to protect Essential Fish Habitat. The Port also provided other clarifi-
cations to the draft staff recommendation.
May 28, 2004. Although BCDC staff believed that a significant issue has been identified that
most likely would require postponing the vote on the permit application to further investi-
gate the Port’s claims and NOAA’s recommendations, BCDC staff nevertheless mailed its
staff recommendation to accommodate the Port’s schedule. The staff recommendation indi-
cated that the staff was not prepared to make a recommendation on pile driving issues at
the time of mailing. BCDC staff requested that the Port send a cost breakdown and delay
estimate that would result from implementing NOAA’s recommendations relevant to the
proposed project. BCDC staff also requested additional information from NOAA regarding
impacts of pile driving on fish.
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May 31, 2004. Memorial Day Holiday
June 1-2, 2004. At this point, BCDC staff had spent the majority of the two days speaking
with Port staff and NOAA staff regarding the pile driving recommendations. Through these
conversations, NOAA agreed to habitat restoration in lieu of attenuating the pile driving if
the Port could demonstrate that attenuating pile driving noise levels would negatively affect
its project schedule. The Port staff would not agree to this compromise.
June 1, 2004. Port staff emailed BCDC staff cost estimate and delay figures for implementing
pile driving measures year round. Costs were estimated at $357,500 (roughly 1.5 percent of
the total $20.5 million project cost) and would delay the project by 36 days.
June 2, 2004. BCDC staff emailed to the Port staff the supplement to the application sum-
mary. This supplement described the Bay Plan policies and pertinent data on the effects of
pile driving projects around the Bay.
The Port states that it was only at the Commission meeting that the Port saw the findings
that were used to inform the basis of the staff’s recommendation on pile driving. The sup-
plement to the application summary contained information on the Commission’s policies
and effects on pile driving that formed the basis for requiring the permit condition on pile
driving. The findings that were distributed at the Commission meeting simply described the
mitigation including the pile driving study that would be conducted at Berth 22 and use of
these results to inform mitigation for the project at Berths 32-33.

June 3, 2004, morning. Conversation between Jerry Serventi, Port Director of Engineering and Steve
McAdam to discuss pile driving noise issue.

June 3, 2004, a.m. A telephone conversation was held between BCDC and Port management
regarding the pile driving issue. Both agreed to a condition that has the following elements:
(1) a determination of whether there are fish kills; (2) Port then develops for BCDC staff
approval a mitigation program that is proportional to the fish kills determined above; and
(3) BCDC consults with NOAA Fisheries on whether the mitigation program is adequate.

June 3, 2004, 11:57a.m. Port received supplement to staff recommendation including noise monitoring
and attenuation condition. Condition has been redrafted from language discussed between Jerry Serventi
and Steve McAdam;

June 3, 2004, noon. BCDC staff emailed Port staff the pile driving condition. While it is true
that the condition differed slightly from the language discussed earlier in the morning, the
differences involved fleshing out the language of the agreed upon elements. The condition
had to include details about how to determine the fish kills (i.e., should there be a sweep for
dead fish floating both on the surface and sinking to the bottom or should there be an
extrapolation from the information to be provided from the fish monitoring studies being
done at Berth 22?) The staff chose to write a condition that extrapolated from the Berth 22
studies in an effort to reduce the Port’s costs. Also included in the final condition language
were various deadlines for the submittal of materials––details not discussed earlier, but nec-
essary to ensure an enforceable condition.
BCDC’s staff met with Port staff at the Commission meeting. The Port’s staff expressed dis-
pleasure in the permit condition. BCDC staff suggested that the vote on the item be post-
poned, so the Port and BCDC could further work to develop a condition that would be more
acceptable to the Port. The Port threatened to withdraw public access funding from the
Port’s proposal if the Commission did not vote on the recommendation that day.

June 3, 2004. Commission meeting. Conditions renegotiated and accepted.
June 3, 2004. The Commission voted to approve the staff recommendation on the project
after the Port’s representative testified that the conditions were acceptable to the Port.
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June 3, 2004. At the end of the meeting, Port staff requested that it receive a copy of the
permit by Monday, June 7th.
June 7, 2004. BCDC staff emailed Port staff an electronic draft copy of the permit for review.
June 8, 2004. Port staff emailed comments on the draft permit.
June 10, 2004. BCDC staff transmitted the final permit to the Port.

Airport Development Program
November 20, 1996, BCDC comment on EIR/EIS, commenting that consistency review and maximum
public access would be necessary. Specifically mentioned the relationship to the Bay Trail.

November 20, 1996. BCDC’s staff submitted comments to the FAA on the Proposed Airport
Development Program Draft EIR/EIS stating that trail improvements and connections
would be needed in addition to any design components of the terminal building.

February 26, 1998, Meeting between Kristi McKinney, Jim McGrath, Steve McAdam and Jeff Jenson on
public access. The Port agreed to improve the Bay Trail on all sections of the Airport Roadway where the
construction was proposed, and along Doolittle Drive beyond the limits of that construction to Pardee
Drive, and across the Galbraith golf course when reconstructed. That work has been completed.

The Port and BCDC’s staffs did meet to discuss the Port’s Airport Master Plan and discuss
what type of public access should be provided as part of the implementation of the Master
Plan. It was agreed that security concerns eliminated the ability to provide access along the
airport shoreline. Therefore, it would be better to provide an inland perimeter trail that
would link Bay Trail segments in Oakland, Alameda and San Leandro. Such perimeter links
would be consistent with the Commission’s public access requirements at San Francisco
International Airport. The discuss focused on trails that could be provided on Doolittle
Drive, the Cross Airport Roadway and the connection to Oyster Bay Regional Shoreline in
San Leandro, where a connecting bridge would be necessary. While the Port staff may
believe that the Port and BCDC’s staff came to some agreement about the exact nature and
location of the public access to be implemented as port of the Master Plan, this was not the
case. There was some agreement that trails around the airport should be the focus, the
BCDC’s staff has no ability to make “deals” about public access well before an application is
received and before the Commission and the public can review a proposed project.
Moreover, Ron Cowan Parkway was not at a stage of design or approval where its more
direct trail connections between Alameda and San Leandro was recognized.

April 15, 1999, Port of Oakland letter to BCDC on consistency.
April 15, 1999. The Port sent a one page letter to BCDC staff which stated, in part, that “[o]n
February 26, 1998, …[Port staff] met with …[BCDC staff] to discuss what types of enhance-
ments the Port could provide during the permitting process should any part of the ADP
require a BCDC permit.” The letter goes on to state, in part, that “[t]he details of specific
design and permitting of the specific project components is not expected for approximately
two years. During this time, the Port anticipates working in detail with BCDC to develop an
appropriate project design that meets applicable regulations and criteria.” The letter did not
provide any detailed information on possible public access alternatives.

May 12, 1999, BCDC concurs in consistency certification.
May 12, 1999. BCDC sent a two-paragraph letter indicating that the project, as described in
the Draft EIR/EIS and the Final EIR, was generally consistent with the Commission’s laws
and policies. The letter was provided to the Port so that the Federal Aviation Administration
(FAA) could complete the EIS process. The letter states, in part, that “[b]ased on our review
of both the draft and final EIR/EIS, as well as the Port’s assurances that it will continue to
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work with Commission staff to develop an appropriate project design that meets all appli-
cable Commission laws and policies, including those for public access, and that it will obtain
all necessary permit approvals from the Commission, the staff believes that the improve-
ments and uses described in the EIR/EIS are generally consistent with the Commission’s
federally-approved coastal zone management program for San Francisco Bay.”

January 23, 2002, the Port met with BCDC staff to discuss additional public access in the form of view
opportunities at the terminal. BCDC staff asked for access along paths adjacent to the terminal.

January 23, 2002. At this first meeting on the airport project meeting since 1998, the Port’s
staff indicated it was unclear exactly what portion of the project was in the Commission’s
jurisdiction because the project boundaries had not yet been totally defined. The Port and
BCDC staffs had a discussion regarding the total Airport Development Program (ADP) and
whether the permit would need to be processed as a major permit or could be handled at an
administrative level. BCDC’s staff noted that the decision on this issue would depend on
how much of the project was located in the Commission’s jurisdiction and the extent of
public access proposed, but that it might be possible to have one major “master plan” per-
mit cover all of the ADP. At all meetings, BCDC’s staff indicated that it would use the San
Francisco International Airport (SFO) Master Plan permit, issued by the Commission in
1996, to guide BCDC’s staff in evaluating whether the Port’s proposal provided the maxi-
mum feasible public access consistent with the project. The SFO permit required trails along
the Bay on SFO property, improvements to existing, nearby parks, and funds for a north-
south trail connection.
The two staffs discussed the design of the terminal, how it would be seen from other shore-
line areas, and the views of the Bay that would be available from the terminal. In addition,
at that time BCDC’s staff requested information on public access in the airport area so that
the staff could assist the Port in determining what public access would be appropriate for
the airport project. In particular, BCDC’s staff noted that the Port should concentrate on trail
links inland from the shoreline that connect the Bay Trail around Harbor Bay and the Bay
Trail at Martin Luther King. Jr. Regional Shoreline to San Leandro and Oyster Bay Regional
Shoreline. The Port staff said it would provide information on existing public access trails in
the area and where the trail “gaps” were located at a future meeting. In addition, the Port’s
staff said it would identify for BCDC staff what other public access was already proposed
but not yet constructed within the airport area.
Contrary to the Port’s assertion, the BCDC staff did not suggest that public access paths be
provided at the terminal. Instead, at one meeting, the Port’s staff noted the existence of trails
informally used around the terminal area that might be formalized for public access. The
Port’s staff also proposed the idea of having access from the south terminal go east along the
road and back to a diked wetland on the informal trails. BCDC’s staff indicated a willing-
ness to consider this proposal. Later however, the Port’s staff said that its security team said
formalizing the use of the trails around the terminal could not be allowed.

April 16, 2002, Port staff met with BCDC staff on an access proposal which did not include access on
paths because of security constraints.

April 16, 2002. At this second project meeting the Port’s staff provided more detailed infor-
mation on the project which made it clear how much of the project would be located in the
Commission’s jurisdiction. The Port’s staff noted that an administrative permit seemed
appropriate for the project, as not much project would be within the Commission’s jurisdic-
tion. However, BCDC’s staff asked for additional information on expected use of a service
road that would be located in the Commission’s jurisdiction.
BCDC’s staff also suggested further design elements for the terminal building, particularly
regarding views of the building from the adjacent Oyster Bay Regional Shoreline. At this
meeting BCDC’s staff stated that physical public access would be necessary for administra-
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tive approval of the project, and that the staff believed including only “design elements” in
the terminal building would not be sufficient to meet BCDC’s public access requirements.
The Port’s staff provided some limited information on the existing and soon-to-be con-
structed public access trails, as well as an aerial photograph of the area. BCDC’s staff again
asked that at the next meeting the Port provide information on which public access has been
completed or is underway in the airport area and where trail connections are needed in the
area to close gaps in the public access system. In addition, BCDC’s staff asked the “class” of
the existing and proposed trails and suggested the Port consider how difficult connections
might be made. BCDC’s staff also suggested the Port consider building a bridge from Oyster
Bay Regional Shoreline to the airport area and noted that this way a key connection. As
noted above, although early discussions involved a proposal by Port staff of the possibility
of making informal trails near the airport used by airport employees formal public access
trails, when it was later determined that these informal trials could not be formalized due to
security concerns, all later discussions on physical public access connections focused on
trails where public access would not raise security concerns.

January 19, 2003, Additional discussions on public access.
February 19, 2003. At this meeting, which was actually held in February, the Port’s staff up-
dated BCDC staff on the airport project and the design of the terminal building. Port staff
noted it had started an “inventory” of public access in the area and might try to use that
data to show where the most valuable trail connections would be located. BCDC’s staff
again suggested considering a bridge from Oyster Bay Regional Shoreline to the airport area
and augmenting existing trails near the airport with interpretive signage. BCDC’s staff also
suggested interpretive signage within the airport could help make up the public access
“package” if the Port was struggling to find enough physical improvements.

March 10, 2003, All hands meeting between Port and BCDC to coordinate our different projects
including ADP.

March 10, 2003. This meeting did not include a discussion of public access at the airport
area.

October 17, 2003. Port sent BCDC staff an access proposal which did not include access on paths because
of security constraints.

October 22-Early November 2003. On October 22, 2003, BCDC’s staff received draft plans
from the Port that indicated public access for the airport terminal would be limited to inter-
pretive signs within the terminal. As explained above, the Port staff had initially proposed
the possible use of trails around the terminal but later determined this would be infeasible
because of security concerns. BCDC’s staff had always indicated any physical public access
improvements should be limited to those that would not pose security concerns or could be
designed to avoid security problems.
After fully evaluating the Port’s proposal, BCDC’s staff e-mailed Port indicating that if no
physical public access improvements were proposed in the permit application, the project
could not be authorized administratively and would have to be considered by the Commis-
sion. This position was consistent with the advice provided to the Port at the April 16, 2002
meeting.
BCDC’s staff began investigating other potential public access connections and researched
options with the City of San Leandro. BCDC’s staff again requested that the Port provide
BCDC staff with information on trail opportunities in the airport area, particularly where
“gaps” might exist and connections could be made.

Early December, 2003. Executive Director calls Tay Yoshitani, says public access proposal, interpretive
exhibits within the terminal, is innovative and will have to go to the Commission. Only with additional
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public access could the project be processed as an administrative permit.
Early December, 2003. BCDC’s Executive Director called the Port staff after being informed
by BCDC’s staff that after almost two years of meetings and providing the same direction
regarding the necessary provision of physical public access to process the permit adminis-
tratively, the Port staff was not yet working on the provision of any physical public access
connections.

December 18, 2003. Meeting between Port and BCDC staff, agree to look at existing public access in the
field, BCDC staff acknowledges that only a small amount of construction will occur within the shoreline
band.

December 18, 2003. At this meeting, the Port’s staff asserted that a “deal” had been reached
in 1996 on public access. BCDC’s staff agreed that in 1996 the Port and BCDC staffs had dis-
cussed how public access should be provided by the Port as it implemented its master plan
and that the access should concentrate on trail links inland from the shoreline that connect
the Bay Trail around Harbor Bay and the Bay Trail at Martin Luther King, Jr. Regional
Shoreline to San Leandro and Oyster Bay Regional Shoreline. BCDC’s staff noted that ever
since the Port and BCDC’s staffs began discussion of the terminal expansion project in Janu-
ary of 2002, BCDC’s staff had consistently commented that the Port’s public access obliga-
tions should consist of these links. BCDC’s staff asked again, and very specifically, questions
regarding existing gaps in the public access connections in the airport area and noted that a
proposal to provide such connections had to be part of the airport terminal project to meet
the standards for processing the BCDC permit application administratively.

December 23, 2003, site visit of existing public access in area
December 23, 2003. At the Port’s request, three BCDC staff members met with Port staff in
the field to review existing public access and to identify areas where connections could be
improved or made.

January 5, 2004, Port files permit application.
January 5, 2004. Port permit application submittal received.
January 21, 2004. During a conference call with the Port’s staff BCDC’s staff stated that it
continued to believe that additional public access would have to be provided as part of the
airport terminal project. Without such access, the proposed project would not provide
“maximum feasible public access consistent with the project” and thus could not be
approved administratively. BCDC’s staff outlined potential public access components that
the Port could propose. At the Port’s request, to move the permitting process along, BCDC’s
staff drafted four special conditions outlining public access improvements and dates of
commencement and completion. BCDC’s staff provided these draft conditions to the Port so
its staff could review them prior to BCDC’s staff listing the application administratively.

February 20, 2004, BCDC declines to file application, asks for more information about public access
(note, 30 day letter was late)

February 19, 2004. BCDC’s staff sent a letter to Port staff requesting specific items to com-
plete the application submitted. A permit fee was required, as well as a more clear definition
of what public access improvements would be provided and when. The four draft special
conditions were included in the letter for the Port’s review.
March 1, 2004. The Port’s staff requested the permit be included on the administrative list-
ing for Commission consideration on March 18, 2004. BCDC’s staff advised the Port that the
project could not be included on the listing unless the Port agreed with the proposed special
conditions. The Port’s staff indicated it generally agreed. BCDC’s staff advised the Port staff
that if the Port did not agree with the special conditions, the permit application might have
to be re-listed or even elevated to a major permit.
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March 18, 2004, permit listed on administrative calendar
March 18, 2004. BCDC reviewed an administrative listing that included the Port’s airport
terminal project which included public access improvements nearby.
March 18-22, 2004. BCDC’s staff continued having discussions with Port staff regarding spe-
cial conditions for the permit and revised the draft conditions to accommodate the Port’s
concerns.
April 7, 2004. The permit was issued.

Public Access Condition Nexus to Project. When BCDC staff first asked for additional public access
measures, we agreed, and worked together on proposals to provide view and interpretive measures within
the terminal to highlight the shoreline and inform the public about the nearby Bay Trail. However, when
the timing for construction became critical in 2004, the Executive Director told the Port staff that addi-
tional measure commensurate with the $121 million value of the total project would be necessary or the
matter would have to go to the full Commission as a major permit, delaying the project by months.

BCDC’s staff consistently informed the Port staff throughout the process that physical pub-
lic access connections would be required to process the project administratively. The BCDC
pre-application file for this project includes all meeting minutes that outline the staffs’ dis-
cussions. Port staff was told on April 16, 2002, (the second meeting on the project) that to
process the project administratively some physical public access improvements would have
to be included in the permit application submitted.

Recommendation Feasibility. BCDC staff continues to demand design equivalent to the Bay Trail on the
bicycle path included as part of the Ron Cowan parkway. That element was part of alternative transporta-
tion access requested by mechanics at UAL maintenance facility. We welcome BCDC comment on the
utility of the Bay Trail that was constructed, and readily agreed to modifications to the Bay Trail that
would make it more useful. However, the bike path along the parkway is not part of the Bay Trail, and is
far from the shoreline, through an airport secured area. Except for the actions in this permit, BCDC
would have no authority reviewing design of utilities for what may eventually become an air cargo sup-
port area. The specter of making the project a major permit and delaying construction was leveraged to
compel Port agreement. This was enforced by refusing to accept the permit for filing until the Commis-
sion staff’s concerns over public access were part of the Port’s proposal. Unfortunately, this additional
public access is estimated to add $1,200,000 to $1,300,000 to the cost of the project. The Port has already
absorbed the shortfall in funding when Measure B funds were exhausted. The Port cannot include any of
these costs in its rate base for landing fees at the airport, and expects to lose money in the Aviation arena
for a period of time due to interest costs and depreciation. We believe that the term “maximum public
access feasible, consistent with the project” should be based on the project’s costs, impacts, and funding
structure, not in how much cost the delay of several months in permit processing will add on to construc-
tion.

Again, the record shows that BCDC’s staff informed Port staff in early 2002 of the need to
provide physical public access with the project. BCDC’s staff provided suggestions at that
time based on the total project cost and project impacts. The special condition included in
the permit, as issued, strove to improve five public access facilities within the project site, as
described below.
The first public access facility BCDC’s staff believed needed improvement for public safety
is a Class I trail located on Ron Cowan Parkway, the main southern connection between
Alameda’s Harbor Bay Isle development and I-880 southbound. A trail along this road
would directly connect Alameda’s Shoreline Park, a major Bay Trail facility, with the East
Bay Regional Park District’s Oyster Bay Regional Shoreline when a future bridge is built.
When the Bay Trail Alignment in the area was adopted in the early 1990’s, there was no
likelihood that this roadway was going to be built in the near future. Since then, the Ron
Cowan Roadway has been constructed and it includes a Class I trail. However, BCDC’s staff
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was surprised to find that a Class I trail, separated by only a few feet from the roadway
along the southern part of the Parkway, ends at a traffic light, which requires trail users to
make their way across an intersection with fast moving street intersection, where there are
no sidewalks. This situation led BCDC staff to suggest that this trail facility be upgraded as
part of the airport project. The Commission’s staff then drafted a special condition for the
permit that provides the Port ten years, or at the time the upland parcel south of Ron Cowan
Parkway is developed, to finance and design this trail improvement.
The second public access facility the BCDC’s staff suggested be improved is at the Ron
Cowan Parkway and Airport Drive Intersection. The special condition requires the Port to
cooperate with the Commission’s staff to design and install improved connections at the
Ron Cowan Parkway and Airport Drive intersection by March 19, 2014. The Port is required
to consult with a traffic engineer and the improvements should include, but not be limited
to: (1) a pedestrian push button for the crossing; (2) improved way-finding signage; (3) re-
moval of the light pole in the middle of the trail at this location; (4) removal or relocation of
all or a portion of the fencing at the corner of Airport Drive and Ron Cowan Parkway or
lowering of the fence that blocks views of the Class I trail at this intersection, if removing or
lowering the fence does not conflict with Airport safety policies or FAA regulations; and (5)
installation of striping or other visual cues, such as signage, that indicate that the trail is
two-way at this location.
The special condition in the BCDC permit also requires the Port to improve the connections
at Ron Cowan Parkway and Harbor Bay Parkway intersection. The conditions requires the
Port to cooperate with Commission staff and the City of Alameda to design and install
measures, such as way-finding signage, for the Ron Cowan Parkway and Harbor Bay Park-
way intersection by March 19, 2014.
The condition also requires the Port to cooperate with the City of San Leandro and the
Commission staff to design and build the northern trail connection between the proposed
bicycle/pedestrian bridge to Oyster Bay Regional Shoreline and the Galbraith segment of
the Bay Trail, if a portion or all of the trail is located within the Port’s property. The condi-
tion states, in part, “[i]f the northern trail connection, or a portion of it, is located on Port
property, the approximately 600 linear feet of a 12-foot-wide, AC trail shall be completed by
the permittee prior to or at the time construction of the proposed bicycle/pedestrian bridge
is completed. If the northern trail connection needed between the northern trail connection
and the existing Galbraith segment of the Bay Trail is not located on Port property, then the
permittee shall ensure a smooth, safe, and desirable connection from the proposed bicy-
cle/pedestrian bridge to Port property (including any grading needed to make the connec-
tion), completed prior to or at the time construction of the proposed bicycle/pedestrian
bridge is completed.” This condition was needed partly to correct an impassable grade
(which was pointed out to the BCDC staff by the Port) between Airport Drive and the
existing trail along the Galbraith Golf Course that was created when the Port constructed
Airport Drive.
Finally, the special condition requires improvements at the existing public access areas in
the project area, by April 15, 2007, including: (1) a comprehensive public access signage plan
for the airport area; (2) modification of the striping at the Doolittle Drive and Airport Drive
intersection to improve connectivity between the Airport Drive trail with the bike lane on
Doolittle Drive; (3) dashed center line striping to separate pedestrians and bikes on narrow
Class I paths and other visual cues, such as signage showing a two-way trail (e.g., along
Airport Drive); (4) interpretive displays within the new concourse building that would pro-
vide information on the Bay; and (5) correction of the significant grade change that has cut
off access between two public access trails.



34

Berths 35-37
December 9, 2003. Port files permit application

December 9, 2003. BCDC staff received a request for a permit application from the Port. Al-
though the Port states that the permit application was filed on the day that the Port submit-
ted the permit application, this statement is incorrect. Commission Regulation Section 10610
states, “For an activity asserted to be “minor repairs or improvements”, an applicant shall
furnish, “one (1) original copy of a fully completed and properly executed application form
which these regulations contain as Appendix D....” Appendix D to the Commission’s Regu-
lations is the permit application form. BCDC’s staff determined that the application form
was not complete and documented the items needed to complete the application in a Janu-
ary 8, 2004 letter described below.

January 8, 2004. BCDC sends a 30-day letter requesting additional information
January 8, 2004. BCDC’s staff sent a 30-day letter notifying the Port staff that its application
was incomplete and could not be filed until the following information was received by
BCDC: (1) water quality certification from the RWQCB; (2) posting of a public notice; (3) in-
formation regarding disposal of the dredged material in the Middle Harbor Enhancement
Area; and (4) further clarification of the area needed for construction staging in the Com-
mission’s jurisdiction.

January 23, 2003. Port provides additional information
January 27, 2003. BCDC’s staff received the Port’s response to January 8, 2004 letter. As
required by BCDC’s the application form and noted in the 30-day letter, to complete its
permit application the Port needed a copy of a water quality certification, waiver of water
quality certification or waste discharge requirements for dredging or disposal of dredged
material from the Regional Water Quality Control Board. The Port stated that the water
quality certification was pending and would be submitted once it had been issued. All other
items requested in the 30-day letter were submitted and found satisfactory.
March 3-10, 2004. BCDC’s staff received a series of calls from Port staff inquiring as to the
status of the permit application. BCDC’s staff told the Port staff that it determined that the
project qualified for an administrative permit because it involved dredging of less than
100,000 cubic yards of material. Processing the permit administratively would also be less
costly for the Port and better accommodate the Port’s need to move quickly on this project,
which was under an expedited time schedule. BCDC’s staff reiterated that it needed the
water quality certification in order to file the application as complete. The Port’s staff indi-
cated that the Water Quality Certification would be forthcoming and was anticipated to be
received by the end of March, which would allow the project to be included in the adminis-
trative listing the Commission would consider at its April 1, 2004 Commission meeting. The
Port staff requested a draft permit from BCDC’s staff prior to the final permit being mailed;
BCDC’s staff agreed to provide a draft permit. The Port staff member working on the project
said that she would be out for six weeks and provided alternate contacts at the Port to dis-
cuss the project in her absence. Lastly, Port staff stated that the Berths 32-33 project should
be treated as a priority over the Berths 35-37 project.
March 17, 2004. BCDC’s staff received an e-mail from Port staff indicating that she would be
out of the office for the next six weeks. The e-mail further described an anticipated permit
schedule.
April 1, 2004. BCDC’s staff received call from RWQCB staff indicating that the water quality
certification was in the process of being reviewed. In an attempt to accommodate the Port’s
schedule, BCDC’s staff agreed to accept an unsigned electronic copy of the certification to
aid in satisfying the water quality certification requirement. BCDC’s staff included the per-



35

mit application on the administrative listing that would be considered by the Commission at
its April 15, 2004 meeting.
April 2, 2004. BCDC’s staff received an electronic, unsigned copy of the water quality certifi-
cation.
April 6, 2004. BCDC’s staff received a call from Port staff regarding status of the permit
application. BCDC’s staff advised the Port staff that the signed water quality certification
still had not been received and this documentation was needed to act on the application.
During this call the Port staff reiterated that the Berths 32-33 project should take precedence
over the Berths 35-37 project.

April 15, 2004. Permit was listed on the Commission agenda as an administrative permit
April 19, 2004. BCDC’s staff called the Port indicating the signed water quality certification
still had not been received. In addition BCDC’s staff notified the Port staff of an error in the
permit application regarding the fill estimates, as well as questions regarding the proposed
fill mitigation. BCDC requested correct fill estimates so that the fill can be correctly charac-
terized and authorized in the permit. Changes in the fill figures also affected the quantity of
fill mitigation that would be used.
April 20, 2004. BCDC’s staff received the signed water quality certification from the
RWQCB.
April 28, 2004. BCDC’s staff received a call from Port staff regarding the fill estimates. The
fill estimates provided by the Port staff were incorrect.
Early May, 2004. BCDC’s staff again contacted the Port staff regarding fill estimates.
May 17, 2004. BCDC’s staff received an e-mail from the Port with the corrected fill estimates.
May 24, 2004. As agreed, BCDC staff emailed a draft permit to the Port staff, and indicated
that the permit conditions are in draft form and had not been reviewed by BCDC manage-
ment.
May 27, 2004. BCDC’s staff received an e-mail from Port staff regarding the draft permit.
The Port staff representative requested five changes or clarifications to the draft permit. The
Port staff member also indicated that she was waiting for additional comments from other
Port staff.
June 9, 2004. BCDC’s staff received additional comments on the draft permit from the Port
staff which requested that the dredging restriction regarding the California least tern be
removed from the permit. BCDC’s staff requested correspondence from the U.S Fish and
Wildlife Service indicating that this deletion would be acceptable. Additionally, BCDC’s
staff informed the Port that based on the Commission’s approval of the Berths 32-33 project
and related pile driving conditions, a similar condition would be added to the permit for
Berths 35-37 which involved almost identical work.
June 9, 2004. BCDC’s staff received an e-mail from the Port staff expressing confusion about
the addition of a pile driving condition to a permit that had been approved by the Commis-
sion on April 15, 2004.
June 9, 2004. BCDC’s staff sent an e-mail to Port staff, which was partially quoted in the
Port’s June 29, 2004 letter. However, the Port omitted some critical information. In full, the
e-mail explained to the Port that the permit application and a brief project description were
provided for the Commission’s consideration on April 15, 2004. BCDC’s staff explained that
the purpose of the listing was to notify the Commission of items that the staff believed could
be approved administratively unless the Commission objected. The staff further explained
that, from the date the application was filed as complete (in this case April 2, 2004, the date
the electronic copy of the water quality certification was received), BCDC has 90 days to
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issue the permit. The staff further explained that BCDC’s staff was awaiting comments from
the Port on the draft permit. Additionally, since BCDC staff emailed the draft permit, the
Commission had voted on the Berths 32-33 project. Since the Berths 35-37 project was very
similar to the Berths 32-33 project, the staff believed that a similar condition regarding pile
driving should be included in the Berths 35-37 permit. The Port was given three opportuni-
ties to edit and refine the permit condition regarding pile driving, as well as four opportu-
nities to review the draft permit.
It should be noted that the Port requested several changes and revisions to the permit con-
ditions contained in the draft permit following the April 15, 2004 Commission meeting.
Additionally, the Port notes in its a June 29, 2004 letter that a permit “was amended more
than 2 months after issuance, to add a condition.” The Port further states that, “BCDC staff
added a condition two months after the matter was listed with the Commission, and more
than 6 months after the application for a permit was filed...” As explained above, the Port
appears to not understand that its permit application was incomplete and could not be filed
as complete until April 2, 2004 and that the Commission’s consideration of the administra-
tive listing on April 15, 2004 was not the date of issuance of the permit. Thus, the condition
the Port objects to was incorporated into the draft permit on June 9, 2004, two months after
the application had been filed and well before the permit was issued.
June 21, 2004. BCDC’s staff sent the Port a draft of the permit including new sound attenua-
tion or mitigation as a condition.
June 21, 2004. BCDC’s staff sent the Port staff another draft of the permit including the pile
driving condition.
June 24, 2004. BCDC’s staff received an e-mail from Port staff requesting changes to the pile
driving condition.
June 29, 2004. BCDC’s staff emailed a revised draft of the permit for Port review.
June 30, 2004. BCDC’s staff received an e-mail from the Port staff requesting changes in the
draft permit conditions.
June 30, 2004. BCDC’s staff notified the Port staff that one of the Port’s proposed changes to
the pile driving condition would be incorporated; however, the other did not accurately
reflect the intent of the Magnuson Stevens Act and, therefore, could not be included.
July 1, 2004. BCDC issued a permit for the project.

Maintenance Dredging Permit/LTMS
This example deals with a maintenance dredging permit the Port of Oakland contends is illustrative of
some of the issues raised by the Bay Planning Coalition, including BCDC’s staff requesting unneeded
information, an evaluation of whether the dredged material could be beneficially reused and a failure of
the LTMS partnership to perform in the manner expected by Bay dredgers.

The issues of alleged permit processing delays, alternatives analysis and the role of the
LTMS are discussed in detail in the main staff report.
As for the Port’s contention that delays by Commission’s staff precluded compliance with
environmental windows and prevented it from completing its 2003 dredging. the Port
applied at the end of January 2003 for a 5-year permit to maintain all of its berths, one
month after expiration of its existing maintenance permit. This was the first five-year
dredging permit renewal for the Port after implementation of both the LTMS and the Com-
mission’s new dredging policies and involved issues of (1) alternative disposal sites; (2) the
Port’s proposal to perform trenching and “knockdown” dredging; (3) resolving past prob-
lems tracking dredging volumes for multiple berths under the previous permit; and (4) pro-



37

posed disposal of maintenance material in the recently approved Middle Harbor Enhance-
ment site.
In order that processing of this permit not delay maintenance dredging by the Port, BCDC’s
staff processed a time extension of the Port’s expired permit to cover dredging in April and
May, 2003, which was performed by the Port. The staff received the Regional Board
approval for its five-year permit on June 9, 2003 and a State Lands Commission lease on
June 12, 2003. The Commission’s permit was issued on July 23, 2003. The delay in issuing
BCDC’s permit was a result of the permit analyst who processed the permit having been
laid off and some confusion in the resolution of the issues identified above. (Issue 3 is dis-
cussed in more detail below). A draft permit was provided to the Port on July 7, 2003, and
comments were received back from the Port on July 18, 2003.
The Port states that because BCDC’s approval was not received until July 23, 2003 (the Port
contends it did not receive the permit until August 5, 2003), the Port could not complete its
maintenance dredging in 2003. The Port did not point out that the environmental work
windows established by the resource agencies prevented the Port from initiating its dredg-
ing until August and the required Corps permit for this work was not issued until Septem-
ber 3, 2003.

July 8, 2004 unsigned letter from the Western States Petroleum Association

This letter reiterates the concerns expressed elsewhere by Bay Planning Coalition regarding the need for
timely approval of permits, and particularly for maintenance dredging projects at Bay Area refineries. An
attachment to the letter contains six examples of delays, which are identical to the examples cited on pages
3 through 6 of the Bay Planning Coalition’s letter.

All of the issues raised in the this letter are addressed in detail in the main staff report and
in other sections of this document.

July 10, 2004 letter from Myron L. Shorter, Jr., Western Dock Enterprises

This letter alleges there are a number of general shortcomings in BCDC’s regulatory process, but focused
largely on the perceived difficulty in securing BCDC approval for the maintenance, repair and replace-
ment of boat docks and other small projects.

The staff agrees that the timely and efficient maintenance of existing recreational boating
facilities is important and that when emergencies arise extremely fast action is required by
the Commission. However, the letter erroneously asserts that projects and activities need
BCDC permits when, in fact, they do not. Building on this error the letter recommends that
the Commission adopt a simplified, streamlined process for permitting maintenance and
repair work.
Specifically, the letter misquotes Section 66632 of the McAteer-Petris Act and its description
of what needs a permit from the Commission. The letter states that “the McAteer-Petris Act
provides that a permit is required for any routine maintenance and repair with a value in
excess of $20.” Actually Section 66632 of the Act requires a BCDC permit when a person
wishes to place fill, to extract materials, or make any substantial change in use of any area
within the Commission’s jurisdiction. Fill is broadly defined as “earth or any other sub-
stance or material, including pilings or structures placed on pilings, and structures floating
at some or all times and moored for extended periods, such as houseboats and floating
docks.” In addition, the term “materials” as it is used in the phrase “extract materials” is
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also defined as “items exceeding twenty dollars ($20) in value.” Thus, the $20 criterion does
not apply to the term “routine repair and maintenance.”
Building on this misconception, the letter concludes that the Commission permits are
required for virtually all types of maintenance and repair work on homes and docks within
the Commission, such as for replacing a window or painting a house. This is simply falla-
cious; such work is considered neither “fill” nor “a substantial change in use.” Commission
permits are required for most substantive repair and maintenance work on floating and
pile-supported structures because “fill” is involved. As is described below, BCDC has taken
steps to make the process of securing permits for routine repair and maintenance activities
as easy as possible. In addition, the staff can and has often issued emergency permits when
circumstances warrant it. Such permits can be issued as quickly and easily by a telephone
call.
The Commission has twice streamlined its permit process for non-substantive work. In the
early 1980s, the staff proposed to create a process whereby the Commission would issue
regionwide permits for certain categories of repair, maintenance and replacement work,
among other activities, as a way of preauthorizing activities throughout the region, based on
the Corps of Engineers’ example of nationwide permits. The Commission adopted this pro-
posal and implemented the regionwide permit program by amending BCDC’s regulations.
In the early 1990s, the Commission, working with the Bay Planning Coalition and Save the
Bay, created an even more streamlined permit process by means of a regulation that issued
“abbreviated” regionwide permits for very routine types of activities.
More recently, representatives from the Bay Planning Coalition and Western Dock Enter-
prises met with the staff to evaluate how routine repair, maintenance and replacement of
small boat docks could be processed more quickly. The staff explained that it had already
instituted measures to make such approvals routine in three ways.
First, for the past several years permanent authorization for repair and replacement work
has been included in BCDC permits for new projects or alterations to existing projects. By
including this authorization, repair and maintenance work never has to be specifically
authorized again.
Second, the staff agreed that it would routinely amend older BCDC permits to include the
authorization of maintenance and replacement of authorized structures. The staff has
worked with the Bay Planning Coalition and individual permittees to make it as easy as
possible to authorize such work while remaining within the requirements of the law and
boundaries of common sense.
Third, for many years the Commission has authorized long-term, “blanket” maintenance
work permits to property owners with long shorelines, such as the Ports of Oakland and
San Francisco, Cargill Salt Division, the Santa Clara Valley Water District and Caltrans. The
staff agreed that this practice was particularly useful and that consideration would be given
to expanding BCDC’s existing blanket permits and issuing blanket permits to other property
owners around the Bay where appropriate. The staff is currently working with Caltrans and
Cargill Salt Division to continue and improve their blanket permits.
The staff believes it is important to recognize that the permit process moves more quickly
when applicants and their representatives do their part by providing timely and accurate in-
formation. The staff is proud of its record in providing good customer service to applicants,
particularly to those unfamiliar with the process.


